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For the District of Columbia 


April Term, 1945 


No. 9076 


BROOKS TRANSPORTATION COMPANY, a 
corporation, Appellant 
vs. 

J. B. McCUTCHEON, Appellee 


BRIEF FOR APPELLANT 


Jurisdictional Statement 

This is an Appeal by Brooks Transportation Company, 
defendant in the court below, from a judgment for the 
plaintiff in amount of $8,873.84 upon the verdict of a Jury 
in the District Court of the United States for the District 
of Columbia in an action for property damage and loss 
sustained by plaintiff as the result of a collision between 
tractor-trailer motor vehicles of the plaintiff and defend¬ 
ant. Jurisdiction in the District Court is derived from Title 
11, Section 306, of the Code of Laws for the District of Co¬ 
lumbia (1940 edition). Original jurisdiction in the District 
Court is alleged in the plaintiff’s Complaint (Joint App. 1). 
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This Court lias jurisdiction to review the judgment under 
the provisions of Title 17, Section 101, of the Code of Laws 
for said District (1940 edition) respecting appeals from the 
District Court of the United States for said District. • 

Statement of Case 

The accident and injury hereinafter mentioned was made 
the subject of litigation in District Courts of the United 
States (1) at Baltimore, Maryland, and (2) in the District 
of Columbia. The Brooks Transportation Company, in the 
Baltimore case, sought to recover damage and loss sus¬ 
tained in the accident, hereinafter recited, in which suit J. 
B. McCutchoon move for leave to file, and did file, a counter¬ 
claim for the recovery of his damage and loss sustained 
in the same accident. Meanwhile, there was pending, in 
the United States District Court for the District of Colum¬ 
bia. an original suit by J. B. McCutcheon vs. Brooks Trans¬ 
portation Company. The situation became one in which 
parties and their counsel were obliged to be ready to pro¬ 
ceed in both jurisdictions, in whichever case was first 
called for trial. On February 21, 1945, trial on the original 
suit and counterclaim commenced in Baltimore: testimony 
wasltaken; issues submitted to the jury: the jury failing to 
reach a verdict, disagreed; the cases were continued for re¬ 
trial. Thereupon, the instant case in this District was 
called for trial, just prior to and in anticipation of which 
counsel for the defendant below, the Brooks Transporta¬ 
tion, moved to dismiss or in lieu thereof to strike the instant 
case, which motion was overruled: at the call of the instant 
case for trial counsel renewed the motion (J. A. 7), which 
motion was again overruled, and trial proceeded only in 
the case of .T. B. McCutcheon vs. Brooks Transportation 
Company. 

The accident which gave rise to the suits occurred on May 
24. 1944. about 1:00 o'clock A. M., one-quarter of a mile 



northeast of Northeast, Maryland, on U. S. Route #40, 
which is the principal highway from Washington to Phila¬ 
delphia, being a dual highway, four lanes wide, paved, two 
lanes northbound; two lanes southbound, said lanes being 
separated by a grass area approximately fifty feet in width. 
It was or had been raining and the highway was wet. At 
this point, there was a gradual down grade, northbound, 
approximately a thousand or fifteen hundred feet in length; 
straight roadway without turns. A tractor-trailer unit of 
the Brooks Transportation Company, defendant below, be¬ 
came disabled and was standing, entirely within the Slow 
(right hand) northbound lane. A tractor-trailer unit of J. 
B. McCutcheon, northbound, operated entirely and continu¬ 
ously within the right hand or Slow lane ran directly into 
the rear of the disabled Brooks’ unit. The unit of J. B. Mc¬ 
Cutcheon, plaintiff below, was damaged and caught fire and 
its driver was burned to death: extensive damage was done 
to the defendant’s unit. 

The plaintiff asserted negligence on the part of defend¬ 
ant in parking its unit on the highway without warning 
lights and in violation of Maryland Highway Laws (J. A. 
2). Defendant, answering (J. A. 3), said plaintiff’s Com¬ 
plaint failed to state a claim upon which relief could be 
granted, denied negligence, and asserted sole or contribu¬ 
tory negligence on the part of the operator of plaintiff’s 
unit. Upon these issues the instant case proceeded to trial 
and the jury returned a verdict for $8,873.84, upon which 
judgment was entered, from which judgment this appeal 
has been taken. 

All of plaintiff’s eye-witnesses to the accident testified 
that defendant’s unit was parked in the slow lane of the 
two northbound paved highway lanes without flares, oil 
pots or vehicle lights burning. Witness Clinton Haskins 
testified he had been driving ahead of the McCutcheon unit: 
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that he came upon some disabled unit; that he successfully 
passed the same without collision (J. A. 15); that one or 
two automobiles, also, successfully passed defendant’s dis¬ 
abled unit without colliding with it, (J. A. 15); that his head¬ 
light beams showed a distance of 90 to 100 feet ahead (J. A. 
16); that in an emergency he could have brought his vehicle 
to a stop within 1VL* lengths of his own tractor-trailer unit 
(J. A. 16). 

Witness Louis Hose testified his first knowledge of the 
accident was the sound of the crash (J. A. 24); asked wheth¬ 
er defendant’s unit had reflectors showing to the rear of 
the vehicle, the witness said he did not look and could not 
say (J. A. 26). 

Witness Charles Eagle testified he did not see the acci¬ 
dent, but drove up over the top of a hill .just as the plain¬ 
tiff’s unit broke into flame (J. A. 27) that as he drove along 
he could see ahead 85 or 90 feet; that when he first stopped 
at the scene the fire apparatus was putting out the fire (J. 
A. 32): that he saw the State Trooper and many people 
around (.J. A. 32, 33); that he did not give his name to the 
Trooper as having witnessed the accident; that he saw 2 
reflectors on the rear of defendant’s trailer; and that his 
vehicle was similarly equipped (J. A. 37); whereupon, 

Plaintiff, J. B. McCutcheon testified that his unit had an 
overall length of 35 or 40 feet: that it contained a cargo of 
613 hampers of beans (J. A. 40); that he paid $4800.00 for 
the entire unit (J. A. 44): that the whole unit was worth 
$6,000.00: the trailer was repaired for $1,069.00 (J. A. 44- 
45): that value of beans/cargo was $3.86 per hamper, total 
$2,366.48; that he lost freight of $337.15: that the tractor 
was a total loss and, alone, had a value of $3,000.00 (J. A. 
58); that he paid owners of the beans $2,091.66; that the 
fair rental value of the trailer was $40.00 per day for two 
months (J. A. 47 to 68 inch): that he made no effort to rent 
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a substitute trailer from dealers or operators known to 
him (J. A. 63-64); that his driver, Burgess, left Lake City, 
S. 0., on May 22, at 6 p. in.; and had driven about 550 miles; 
that Burgess drove the entire way as no relief driver had 
been arranged (J. A. 64-65); the Court sustained an objec¬ 
tion to a question whether this driver Burgess, shortly be¬ 
fore, had run into the rear of a parked car under similar 
circumstances, (J. A. 72-75 inch); 

M itness Morris Fox testified that he owned and operated 
a trucking terminal, a clearing point for interstate trucks; 
that not since 1940 had he sold a similar unit (J. A. Sl-84); 
the witness then was permitted to give expert testimony on 
fair rental value of a trailer. Plaintiff rested. Defendant 
moved for a directed verdict in favor of defendant which 
was overruled (.T. A. 91 and 92). Thereupon, defendant 
called, as its first witness: John W. Champion, who testi¬ 
fied he was the operator of defendant’s unit; he identified 
certain photographs taken 25 minutes after the accident; 
that his trailer bore at the rear lighting equipment as fol¬ 
lows: 1 light upper left corner: 1 light upper right corner: 
1 tail and stop light; 2 signal lights, and 2 reflectors; that 
they were working and on (J. A. 93 and 94); that upon his 
unit becoming disabled, he lighted two red fusees, and set 
them out; that another driver came along, named Ander¬ 
son, and together they set out 3 oil pots (J. A. 95); that 
45 minutes elapsed before the accident occurred; during 
which time he sat in the cab of his tractor; also, during all 
of which time traffic continued to pass by his disabled unit: 
that a Mr. Gurnick, truck driver, arrived on the scene, 
stopped, offered assistance, standing by the left side of the 
unit cab and talking with the witness: that Gurnick yelled 
and started to run from his position of danger and the 
crash occurred (J. A. 97): that there were only three per¬ 
sons on the scene, the witness, Mr. Gurnick and the State’s 
Road Foreman, Mr. Simpson: that the 4th person to arrive 
on the scene was a Mr. Russell: that hours later the fire 
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apparatus arrived; that he did not see any of plaintiff’s 
witnesses present; that the Trooper arrived; the beans 
were unloaded (.T. A. OS and 99); the Court sustained ob¬ 
jection to a question as to how far ahead the headlights of 
his unit showed or how far ahead he, himself, could see 
while driving (.T. A. 110). 

Wilfred Anderson, testified that he was driving north¬ 
bound and came upon the defendant’s disabled vehicle; he 
saw defendant's driver, Champion, setting out fusees; that 
he had no difficulty seeing and passing the parked unit; he 
stopped and assisted Champion in setting out oil pots; 
that he, himself, placed one oil pot 75 feet to the rear of 
the parked unit: that he remained there hour (J. A. HI); 

that he saw the narked unit a distance of 1000 feet; that 

* 

while he remained there quite a few trucks and passenger 
cars passed by without mishap (J. A. 113). 

Peter Gurniek testified that he was driving northbound 
and as he came over the top of the hill and started down¬ 
grade he saw lights from oil pots at the bottom of the slope; 
that he passed by, parked his unit, came back, stood along¬ 
side the cab by the driver’s side, engaged Champion in con¬ 
versation and while so standing an automobile passed by 
him; that he saw plaintiff’s unit come over the hill and 
start downgrade; that the driver thereof continued to come 
on without turning out to pass; he exclaimed and started 
running to safety and the crash occurred (J. A. 115): that 
everyone assisted to save the beans 1 cargo (.T. A. 116); 
that he saw reflectors on the rear of defendant’s trailer: 
the Court sustained objection to a question of how far 
ahead his headlights showed that night (J. A. 118-119); 

James Russell testified he was driving, northbound: that 
he was familiar with the Perryville signal light: that after 
the Green light there comes a Green straight-through Ar¬ 
row light (J. A. 121); the Court sustained objection to how 
fast the plaintiff’s truck was driving 6 miles before the 
place of accident (J. A. 123-124). 
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Harry Simpson, State Roads Foreman, testified he was 
driving southbound at the time; that he saw the disabled 
unit; as he was about to pass it, he observed plaintiff’s unit 
coming down the slope; he observed that there were oil 
pots lighting the area of the disabled unit; that in his opin¬ 
ion the plaintiff’s unit was traveling 35 to 40 miles an hour; 
he saw the accident; that he saw no marks on the grass 
plot indicating that the Gaskins unit had gone over in the 
grass in attempting to pass the disabled unit and a small 
sign standing there was neither knocked down nor damaged 
in any way (J. A. 128-129); he saw no marks indicating 
any application of brakes by plaintiff’s unit; that the cargo 
of beans was unloaded and placed at the side of the high¬ 
way; that F. B. I. men later investigated the disappearance 
of the beans (J. A. 129). 

Corporal Leander Thomas testified he arrived on the 
scene at 2:25 A. M.; he inspected the area and found no 
marks indicating brakes being applied by plaintiff’s unit 
at anytime (J. A. 133); he saw no marks on the grass area ; 
on arriving, he saw 3 oil pots; he inquired for witnesses 
and talked with Mr. Simpson, Roads Foreman and with 
Pete Gurniek: he found no witnesses answering to names 
of persons called by plaintiff; that the Perrvville signal 
light showed a Green Light followed by a Green Arrow 
Light; that most hampers of beans were safely removed 
from the burning unit; approximately 80% of them (J. A. 
136-137); that there was no fog at the time, and it had 
stopped raining (J. A. 139). 

Thereupon, the Court overruled defendant’s motion to 
strike all evidence relating to the cargo loss (J. A. 139-140); 
the Court overruled defendant’s motion to strike all evi¬ 
dence of value of the tractor and the rental value of the 
trailer, and the evidence thereon by witness Fox (J. A. 
140); the Court overruled defendant’s motion for a di¬ 
rected verdict in favor of the defendant (J. A. 140-141). 
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The 'Court granted plaintiff’s Instruction #1, over objec¬ 
tion (J. A. 141 and 143). The Court denied defendant’s In¬ 
struction #3 (J. A. 160-161). 

After verdict, the Court overruled defendant’s motion 
for Judgment for Defendant (J. A. 155-156); the Court 
overruled defendant’s motion for a New Trial (J. A. 157- 
158): and final judgment was thereupon entered. 

Statement of Points 

1. The lower Court erred in overruling defendant’s mo¬ 
tions to dismiss or strike the instant case, in view* of the 
jurisdiction, trial and pendency of the whole controversy 
in the District Court at Baltimore. 

2. The accident in question was solely caused or proxi- 
mately contributed to by negligence on the part of plain¬ 
tiff's driver. 

3. The lower Court erred in excluding evidence of vision 
distance. 

4. The Court erred in excluding evidence of prior acci¬ 
dent. 

5. The Court erred in admitting evidence of Loss of Use 
or rental value of plaintiff’s trailer. 

6. The Court erred in admitting evidence of drayage 
loss. 

7. The Court erred in admitting evidence of towing 
loss. 

8. The Court erred in overruling defendant’s (2) mo¬ 
tions for directed verdict. 

9.i The Court erred in granting Plaintiff’s Instruction 

#1 


1 
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10. The C'ourt erred in denying Defendant's Instruction 
#3. 

11. The Court erred in overruling defendant's Motions 
(1) for judgment, .V. O. V.. and (2) for a New Trial. 

12. The verdict of the jury was against the weight of the 

evidence, and is contrarv to law. 

* •* 

Summary of Argument 

1. The l. S. District Court at Baltimore had jurisdiction 
of the parties and subject matter of all claims. The plaintiff 
invoked and submitted to the jurisdiction of that Court. 
Original suit and the plaintiff's counterclaim, by consent of 
all parties, were consolidated for one trial, at Baltimore, 
and the trial was had. The local case should have been dis¬ 
missed, stricken, or postponed. 

2. The plaintiff McCutcheon’s driver was negligent. He 
was either too fatigued or fell asleep and did not see the 
defendant s vehicle, or he was not looking, or, maintaining 
any kind of lookout for vehicles ahead. He failed to exer¬ 
cise proper control so as to avoid a collision. His negli¬ 
gence either solely caused or proximately contributed to the 
accident complained of. Defendant's Instruction #3 was 
proper. 

3. The defendant was not guilty of negligence proxi¬ 
mately contributing to the accident. 

4. There was no competent evidence of plaintiff's dam¬ 
age as to the value of the tractor; the rental value or loss 
of use of the trailer; the loss and/or value of the cargo; 
or the drayage; or the towing claims. Plaintiff's Com¬ 
plaint alleged damages as to the loss of his tractor trailer 
and merchandise therein, namely, (313 hampers of beans. 
Plaintiff's Instruction #1 is faulty and misleading. 
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5. There is no preponderance of evidence in favor of 
plaintiff's rigid to a recovery. IIis witnesses saw little or 
nothing of what occurred; they were not in position to see 
the accident; their testimony was shown to be untrue in im¬ 
portant particulars; and evidence offered by defendant 
should have been accepted by the jury. The Court should 
have granted defendant’s several motions. 

b. A plaintiff under the law must do all reasonably with¬ 
in his power to reduce the damages. The plaintiff here 
made no effort whatever to rent a substitute trailer. 


Argument 
FART 1. 

The instant case should have been dismissed or stricken^ 
or in lieu thereof withheld from trial, pending disposition 
of the case in the Baltimore Court. The accident occurred 
in Maryland, the laws of Maryland governed the rights of 
the parties, the witnesses resided in the State of Maryland 
and most of the evidence was located therein, and that 
Court had taken jurisdiction of the case. The instant plain¬ 
tiff was obliged by FRCP Xo. 13 to assert his counterclaim 
which was a compulsory counterclaim; he invoked and 
submitted iiis claims to the jurisdiction of that Court and 
the case proceeded to trial upon all claims and issues. 
Whereas, the Baltimore Court had jurisdiction of the 
original suit and counterclaim, the Washington Court had 
jurisdiction of but one case only, and appellant’s counsel 
here did not represent the Brooks Transportation Company 
affirmatively. The lower Court erred in proceeding to trial 
in the local case only. Citing, Rule #13, Federal Rules of 
Civil Procedure. 
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PART IT. 

The driver of plaintiff’s vehicle was negligent on the 
occasion in question. He failed to maintain any reasonable 
lookout ahead, or he was fatigued to the point of being 
sleepy rendering him unable to see defendant’s vehicle. 
That he never turned out or cut his wheels at anytime, but 
drove straight into the rear of defendant's unit, establishes 
his failure to keep a lookout. Plaintiff's witness, Gaskins, 
saw defendant’s truck, as he says, without lights, in time to 
turn out and avoid running into it. The uncontradicted 
evidence is that other motorists passed by the defendant’s 
disabled unit without accident. All witnesses on both sides 
of the case, who were driving that night, could see ahead 
a sufficient distance to avoid running into anything, irre¬ 
spective of whether defendant's vehicle had flares and 
lights showing, or not. Headlight beams of all vehicles that 
night showed well ahead and would disclose the presence 
of stalled vehicles in time for drivers to turn out. It is 
inescapable that plaintiff's unit was going at excessive 
speed. Therefore, defendant was entitled (1st) to a di¬ 
rected verdict on the ground of contributory negligence as 
a matter of law, and (2nd) to an Instruction to the jury 
similar to that set forth in defendant's Instruction #3, 
namely, 

“The mere fact that an operator of a motor vehicle 
goes to sleep while driving such vehicle is a proper 
basis for the inference of negligence on his part, if no 
circumstances to excuse or justify such conduct are 
proven, because it lies within the power of the driver 
either to keep awake, or cease from driving. If you 
believe, after a consideration of all of the evidence in 
this case, that the driver of the plaintiff McCutcheon’s 
truck failed to keep awake, and that his failure to keep 
awake either solely caused, or proximately contributed 
to, the collision testified to here, then your verdict 
would be for the defendant.” 
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and the Court erred, it i> submitted, in refusing the re¬ 
quested Instruction. Finally, the Court erred in overruling 
defendant's Motion for Judgment for the defendant, for 
the same reasons. Stated conversely, the plaintiff’s only 
charge of negligence against the defendant was the viola¬ 
tion of the Maryland Law in failing to set out Hares or 
lights while parked on the highway. A violation of law, or 
negligence per .sc, to be actionable must be a proximate 
cause of an accident. 

In Calhoun v. Grant, 129 S. \Y. (2d) 752 (1939), the ap- 

I 

pellate court said, 

, “But if it be conceded for the purposes of this ap¬ 

peal, that the truck driver's conduct amounted to negli¬ 
gence (failing to show lights while parked), either 
factually or per se. it does not necessarily follow that 
» such negligence was a proximate cause of the collision.’' 

The rule is supported by other cases, namely, Feight vs. 
Hock, 155 So. 303; and Hersberg v. White, 66 Pac. (2d) 
253. 

In Bornemann vs. Lusha, and Lusha v. Bornemann, 221 
Wise. 359; 266 X. W. 789, in which an automobile ran into 
the rear of a tractor-trailer at night, both drivers were 
held negligent. The general rule of law is reflected in a 
very recent case, Hogue vs. Akin Truck Line (La. App.), 
16 So. (2d) 366 (1944), in which the court said, 

i “ (the case) involved a collision with a large, unlight¬ 
ed truck standing entirely upon the pavement shortly 
after daylight, but on a day so dark, rainy and foggy 
as to require lights on motor vehicles. * * * There were 
no lights or flares of any kind. In affirming a judgment 
of dismissal, the court held that while defendant's 
negligence was established, its negligence was passive, 
while plaintiff was actively contributorily negligent 
as a matter of law in driving at such a speed that he 
could not stop within the range of his own headlights 
and in failing to observe and avoid the truck, and driv¬ 
ing into it at high speed.” 
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Supporting is the case of Snyder v. Murray, 2*23 Mo. App. 
671; 17 S. W. (2nd) 639. 

in an identical case to the one here on appeal, Russell vs. 
Szczawinski, 26S Mich. 112; 255 X. \Y. 731, plaintiff recov¬ 
ered judgment for damages sustained when he collided with 
the rear of defendant’s standing truck on the highway on 
a foggy night. Xo flares had been set and the evidence was 
conflicting as to whether there was any light on the rear of 
the truck. Plaintiff had judgment. While reversing the 
judgment on the ground that plaintiff was contributorily 
negligent, the Court said, 

**'ihe statute prohibits parking on the pavement, but 
the mere stopping of defendants’ truck because of (2) 
breakdown does not constitute parking, nor is it neces¬ 
sarily negligence. ” 


PART Ill. 

Plaintiff’s Instruction #1 (,J. A. 151) was misleading 
and improper under the pleadings and evidence: The Com¬ 
plaint alleged damages (1) loss of the tractor-trailer and 
(2) loss of cargo (beans), only. The court erred in admit¬ 
ting evidence as to (1) loss of use or rental value of trailer; 
(2) loss of drayago; (3) loss of towing. The court erred in 
receiving opinion evidence from the plaintiff and witness 
Maurice Fox as to market and rental values of such ve¬ 
hicles; they were not expert witnesses; they did not show 
qualifications as such. There was no competent evidence 
as to the length of time it took, or would take, to repair the 
trailer, no garage repairman was called to testify. More¬ 
over, plaintiff made no attempt to rent another trailer by 
his own admission; he failed to minimize his damages. 
W. B. Mosr .s & Sons vs. Lockv'ood. 54 App. D. 0., 115, laid 
down the law (1) as to the proving of one’s Loss of Use 
and/or fair rental value; and (2) as to minimizing one’s 
damages, which ruling the lower court erroneously failed 
to follow. 
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PART IV. 


There is no preponderance of evidence in favor of the 
plaintiff and no substantial evidence to support the verdict 
of the jury. As a matter of law, there is no competent or 
reliable evidence to support the verdict. Plaintiff's witness 
Gaskins did not see the accident and was conclusively in 
error when he said that driver Burgess, following him, was 
caught on a red light at the Perryville automatic signal 
light. Tinier the uncontradicted evidence, driver Burgess 
could not have been stopped by the operation of the signal 
light. Further, had Gaskins driven onto the grass plot in 
his effort to avoid defendant's parked unit he would have 
knocked over the little sign standing but a foot or two from 


the pavement, bis heavily laden vehicle would have left 
ruts 'and wheel marks, and there were none so left, and, it 
is submitted, had he driven into the grass area which was 
soft from the rains that had fallen, as he said he did, his 
front wheels would have sunk into the soft ground under 
the weight, and either his axle would have broken or the 
vehicle would have overturned. 


Plaintiff's witness Rose did not see the collision; he said 
he heard a crash which first attracted his attention. 


Plaintiff's witness Eagle admitted that he did not see 
the accident happen: that on his coming over the top of the 
hill he saw the flame of the burning truck; he saw the fire 
apparatus there and the State Trooper. If he saw all that 
he says he saw on arriving, he must necessarily have ar¬ 
rived more than an hour after the accident had occurred. 
However, he saw 2 reflectors on the rear of defendant's unit 
—why did not plaintiff's driver see these reflectors? 

On the other side of the case, defendant offered many 
witnesses, including the State Roads Foreman and the 
State Trooper, whose evidence is set forth in the Joint 
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Appendix. Their evidence was infinitely more accurate 
and reliable and should have been believed by the jury. On 
the entire case, plaintiff failed to carry the burden of proof 
both as to negligence proximately contributing to the acci¬ 
dent and as to damages. The lower court should have 
granted defendant's Motions (1) to vacate the verdict of 
the jury and award a new trial and (2) for judgment for 
defendant, n. o. r. And it was error not to do so. 

Finally, .Maryland Courts have established the applicable 
law, as follows : 

“An operator of a motor vehicle has no right to as¬ 
sume that the wav is clear, but under virtually all cir- 
cumstances and at all times, he must be reasonably vig¬ 
ilant and must anticipate and expect the presence of 
others." 

Mahan v. State, 172 Md. 373; 

White v. State of Maryland, 106 Fed. (2) 392 
(CCA 4th, 1939). 

In the latter case, it was said on p. 396, 

“A driver of an automobile should never allow his 
mind or his eves to be diverted from the liighwav 
upon which he is traveling. Such a diversion for a 
few seconds mav result in misfortune." 

In Peoples Drug Stores v. Windham, 178 Md. 172, it is 
said that an automobile driver must anticipate the presence 
of others on a public highway and must exercise constant 
vigilance to avoid injuring them. 

In an action for injuries of a passenger sustained when 
defendant's automobile collided with a stray mule at night, 
it appearing that defendant, who was driving, could not 
have failed to see the mule had he kept the proper lookout, 
his failure to keep the lookout was sufficient to support a 
finding of negligence. 

Dashiell v. Moore, 177 Md. 657, 
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Art. 66 * 0 , Sec. 213 (Code Supp. 1943) requires headlights 
to be sufficient to render “objects on the highway clearly 
discernible at a distance ot 300 teet ahead. 

Art. 6614, Sec. 157 (a), provides that “no person shall 
drive a vehicle on a highway at a greater rate than is rea¬ 
sonable and prudent under the conditions then existing." 

Ih Montgomery Bus Lines, Inc. vs. Diehl, 158 Md. 233, 
in an action for injuries caused by defendant’s bus striking 
froth the rear an automobile in which plaintiff was a pas¬ 
senger, which automobile had pulled to the side of the road, 
evidence that the driver of the automobile had time to stop 
his car, to place his brakes on, to shut off the ignition and 
to arise from his seat to look behind it for a rope, was suffi¬ 
cient to go to the jury as showing that the bus driver, if 
driving with ordinary care, would have had time to see the 
automobile stop, and to drive around it. 

In Wingert v. Cohill, 136 Md. 399, 404, to the effect that 
the driver of a moving vehicle is under a duty to keep it 
under control, and in Edwards v. State, use of Grey, 166 
Md. 217, it is said the driver’s ability to maintain a proper 
lookout must govern the speed at which he drives. 

Therefore, the verdict of the jury is clearly and mani¬ 
festly against the weight of the evidence in this case. In 
the Federal Courts substantial evidence is necessary to 
support a jury verdict. Testimony which is inherently im¬ 
probable or incredible is not substantial evidence. Credible 
evidence is that which is reconcilable with the probabilities 
of the case. While the jurors are the sole judges of the 
facts, the question as to whether or not there is substantial 
evidence in support of the jury verdict is always a question 
of law for the Court. 
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Conclusion 

It is respectfully submitted that the judgment should be 
reversed and the action remanded to the trial court with 
directions to enter judgment for the defendant, Brooks 
Transportation Company, or in lieu thereof to grant a new 
trial. 


PAUL J. SEDGWICK, 
Attorney for Appellant, 
Barr Building, 
Washington, D. C. 
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JOINT APPENDIX. 
Case No. 9076. 


1 IN THE 

DISTRICT COURT OF THE UNITED STATES 
Fou the District of Columbia 


J. B. McCutcheox, Lake City, South 
Carolina, 

Plaintiff, 

vs. 

Brooks Transportation Company, 
Inc., a corporation, 50 I. Street, S. 
E., Washington, D. C., 

Defendant. 


Civil Action No. 
25077. 


Complaint. 

XEGLiGENCE—P roperty Damage. 


The claim herein is for an amount in excess of Three 
Thousand Dollars ($3,000.00) and is within the jurisdiction 
of this Court. 

1. The plaintiff is an adult citizen of the United States 
and a resident of the State of South Carolina and brings 
this suit in his own right. 

2. The Brooks Transportation Company, Inc. is a cor¬ 
poration doing business in the State of Maryland as well as 
the District of Columbia and elsewhere. 

3. On, to wit. May 24,1944 at a point on Route #40, ap¬ 
proximately one-quarter mile east of the traffic signal which 
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is located at the intersection of Routes #40 and #272, 
north of North East, Maryland, the defendant by its agents, 
servants, and employees, acting in the course of their em¬ 
ployment, negligently parked a tractor-trailer belonging to 
the defendant at the aforesaid location in the east-bound 
lane of traffic. 

4. The defendant, by its said agents, servants, and em¬ 
ployees then and there parked the said tractor-trailer on 
the said public highway in a negligent, careless and reckless 

manner and in violation of the Motor Vehicle Laws of 
2 the State of Maryland then and there in full force 
and effect. 

5. That the plaintiff and through his agent, servant 
and employee, was operating a motor tractor-trailer in a 
northerly direction and as a result of the careless, negligent 
and reckless parking of the plaintiff’s tractor-trailer, was 
caused and permitted to collide with great force and vio¬ 
lence with the said tractor-trailer belonging to the defend¬ 
ant. 

6. As a result of the collision caused by defendant’s care¬ 
lessness, negligence and recklessness aforesaid, the plaintiff 
has sustained the loss of his tractor-trailer , and merchan¬ 
dise therein consisting of, to wit, 613 hampers of string- 
beans. 

Wherefore, plaintiff demands judgment of and from the 
defendant in the amount of Twenty Thousand Dollars 
($20,000.00) for the damages sustained. 

JAMES R. KIRKLAND, 

1366 National Press Building, 
Washington 4, D. C. 

' OSCAR S. BALDWIN, 

Lake City, South Carolina. 
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DEMAND FOR JURY TRIAL. 

Plaintiff demands trial by jury on all the issues herein. 

JAMES R. KIRKLAND, 

Attorney for Plaintiff. 


3 Answer to Complaint. 

1st defense: 

The Complaint of the plaintiff filed herein fails to state 
a claim against the defendant upon which relief can be 
granted. 

2nd defense: 

The defendant admits the jurisdiction of the Court over 
the parties hereto and the subject-matter of this cause; it 
admits its corporate existence; it admits that on the day 
mentioned in the Complaint a motor vehicle owned by it was 
run into and collided with by a motor vehicle owned and 
operated by the plaintiff and in plaintiff’s business. It is 
without knowledge or information concerning the loss 
and/or damage alleged to have been sustained by the plain¬ 
tiff sufficient to form a belief. And it denies separately and 
severally each and every other allegation contained in said 
Complaint. Averments in the Complaint not expressly ad¬ 
mitted by and in this Answer are separately and severally 
denied. 

3d defense: 

The defendant says that on the occasion in question the 
plaintiff and his agent, employee and driver, jointly and 
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severally, were negligent, and that such negligence on the 
part of plaintiff and his agent, employee and driver 
4 solely caused or proximately contributed to the hap¬ 
pening of the collision complained of, and except for 
which it would not have occurred. 

PAXIL J. SEDGWICK, 

Atty. for Defendant. 

Barr Building; Di. 9106. 


Copy of this Answer mailed to James R. Kirkland, Esq., 
attorney for plaintiff, National Press Building, Washing¬ 
ton, D. C., postage prepaid, this October 13th, 1944. 

PAUL J. SEDGWICK, 
Attorney for Defendant. 


5 Motion to Dismiss and to Strike Cause. 

Now comes the defendant, by its counsel and moves the 
Court to dismiss this cause, and to strike the same, forth¬ 
with, and with prejudice, for reasons stated in the attached 
statement of points and authorities. 


PAUL J. SEDGWICK, 
Atty. for Defendant, 
Barr Building. 
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NOTICE. 


To: 

James R. Kirkland, Esq., 
1366 National Press Bid"., 
Washington 5, 0. C., 
Attorney for Plaintiff. 


Please Take Notice that the foregoing Motion and points 
and authorities will be called to the attention of the Court 
at 10 A. M., on Tuesday, March 6,1945, or as soon thereafter 
as counsel can be heard. 

PAUL J. SEDGWICK, 
Attorney for Defendant. 


6 Answer to Motion to Dismiss and to Strike Cause. 

For answer to the motion to dismiss and to strike cause 
filed herein, the plaintiff says the same is without merit and 
should be denied and for reasons therefor refers to the 
attached points and authorities. 

JAMES R. KIRKLAND, 

1366 National Press Building, 
Washington 4, D. C., 

Attorney for Plaintiff. 


NOTICE. 


To: Paul J. Sedgwick, Esq., 
Barr Building, 
Washington, D. C., 
Attorney for Defendant. 


Please take notice that the motion has been set for hear¬ 
ing on Wednesday, March 14th, at 11:00 o’clock A. M. 

(s) JAMES R. KIRKLAND, 
Attorney for Plaintiff, 
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Service of the foregoing answer, notice and points and 
authorities was made by mailing a copy thereof, postage 
prepaid, to Paul .J. Sedgwick, Esq., Barr Building, Wash¬ 
ington, D. 0., Attorney for Defendant, this 8th day of 
March, 1945. 

(s) .JAMES R. KIRKLAND, 
i Attorney for Plaintiff. 


Transcript of Testimony. 

14 Mr. Sedgwick: Speaking about the case of Mc- 
Cutcheon against Brooks, the present case, here to¬ 
day, as you were previously advised, your Honor, there is 
filed in Baltimore the reverse of this case, entitled Brooks 
vs. MoCutcheon. That case came to trial on February 21, 
1945, and a few days before, Mr. Kirkland through, I be¬ 
lieve, Mr. Rollins, his counsel in Baltimore, filed in that 
suit a counter claim identical with this present complaint 

and affirmatively moving the consolidating with the 

15 single trial in Baltimore this present suit here and 
then claims as a counter claim to our original action 

filed in Baltimore, which claims were consolidated upon 
his motion and submitted to the jury, a mistrial finally 
resulting. 

The Court: You claim that is res ad judicata? 

Mr. Sedgwick: No, not at all. 

The Court: I thought you said the counter claim was 
submitted to the jury? 

Mr. Sedgwick: It was. 

The Court: And it was identical with the claim in this 
ease ? 

Mr. Sedgwick: It was identical. 

The Court: Why is it not res ad judicata? 

Mr. Sedgwick: Because there was no final judgment. 
The Court: Oil, there was a hung jury? 
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Mr. Sedgwick: There was a hung jury. My point is that 
having 1 taken his claims and reduced them to the form of a 
counter claim there to our suit and affirmatively moving to 
consolidate them with our suit, which motion was granted 
hy the Court, he is now precluded from proceeding with this 
case by having submitted himself to the jurisdiction there. 

Mr. Kirkland: If your Honor please, the same motion 
was filed before the Pretrial Justice, the Hon. F. Dickinson 
Letts, in the form of a written motion to dismiss on the same 
grounds. It was argued and decided adversely for the de¬ 
fendant in this cause, the Brooks Transportation Company, 
and the order is formally entered of record. We did file 
counter claim in the Baltimore case, filing it under Rule 
13(a), which was required; and we went further 
lb and invited the Brooks Transportation Company 
to come over here and participate in this case, which 
they have not done. 

The Court: They are defendants. 

Mr. Kirkland: Yes, but they have not filed a counter 
claim. 

The Court: Oh. I did not see the order of Judge Letts, 
to which you referred. Was that motion heard and decided 
after the trial in Baltimore? 

Mr. Kirkland: Yes. 

Mr. Sedgwick: It was presented and argued at the sub¬ 
sequent pretrial hearing here. You will find my motion 
there. I have not received a copy of Judge Letts’ order, 
and I am renewing the motion. 

Mr. Kirkland: I have a copy of it, your Honor, but I do 
not have the date on which it was signed. 

The Court: The jacket says: “March 14, 1945. Motion 
to dismiss overruled.” Is that the one? 

Mr. Kirkland: Yes. 

The Court: Well, I will not overrule Judge Letts. So 
the case will proceed. 
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Mr. Sedgwick: I merely wanted to renew the motion 
and reserve all mv rights in relation to it. 

The Court: Yes. 

• • * • • 

24 Clinton Gaskins, 

was called as a witness for and in behalf of the plain¬ 
tiff, testified as follows: 

# m * • # 

25 1 Q. I will ask you what is your business or occu¬ 

pation. A. Trucking. Driver. 

Q. How long have you been a truck driver? A. About 
six years. 

Q. How old a person are you? A. I am 33. 

Q. Were you a truck driver, and were you driving a 
truck, in fact, on the late night of May 23 and the early 
morning of May 24 last year, 1944? A. I w*as. 

Q. I want to ask you, sir, if on that particular night of 
May 23 you had occasion to be in the District of Columbia 
driving a truck? A. I did. 

Q. Where did you go when you came into the District 
of Columbia? A. I stopped at the terminal and gassed up. 

Q. Where is the terminal about which you speak? 
Where is it located? A. Down on Xew York Avenue. 

Q. Is that in the Northeast section of the city? 
2fi A. Yes. 

Q. North of Florida Avenue, by the railroad 
tracks? A. That is right. 

Q. You say you gassed up? A. Yes, sir. 

Q. What else did you do? A. Ate supper. 

Q. About how long do you think you were there? A. 
Around 30, 45 minutes; somewhere along there. 

Q. In his lifetime, did you know Henry Burgess? A. 
That is right. 

Q. Was he a white or a colored person? A. A colored 
person. 
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Q. Did you on that night of May 23, at the Washington 
trucking center, see Henry Burgess? A. I did. 

Q. About what time did you see him there? A. We 
went in their about 7:45, I guess. We was around there 
till 8, probably 9 o’clock; something like that; I won’t say 
positive. 

Q. What, if anything, was done with Burgess' truck? 
A. While I was there, it was gassed too. 

Q. For whom were you driving on that evening of May 
23? A. Gene McCutcheon. 

Q. Do you know for whom Burgess was driving? A. 
Yes, sir. 

Q. Whom was he driving for? A. Benny McCut¬ 
cheon. 

27 Q. Are they in business together? A. Xo. 

Q. Are they separate operators? A. That is 

right. 

Q. You did not work for the defendant in this case, J. B. 
McCutcheon? A. Xo, sir. 

Q. After you had gassed up and had your meals, what, 
if anything, did you and Henry Burgess do with your trucks 
after that? A. Well, when we got through—gassed up 
and checked up, and everything—I pulled off, and he pulled 
off right behind me. 

Q. In what direction were you headed ? A. North. 

Q. Where were you going ? A. I was going to Newark, 
New Jersey. 

Q. Wliat route were you to take ? A. I traveled 40 up 
to the Pennsville Ferry. 

Q. Is that Route 40 the U. S. Route 40? A. That is 
right. 

Q. What type of road is it? Dual or single? A. Dual 
highway. 

Q. Do you know where Burgess was going? A. Well, 
he was going to Philadelphia; at least, that is where he said 
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lie was going. I don't remember the house he said he was 
going to. 

Q. When you started out, state whether or no* you got 
to the city of Baltimore on your journey. A. Yes, sir. 

Q. At any time in the city of Baltimore state 

28 whether or not the truck driven bv Henrv Burgess 
came near your truck. A. Yes, sir; he pulled up 

aside of me in Baltimore. 

Q. Do you remember where it was? A. It was down— 
we were traveling the waterfront going through Baltimore; 
I disremember the name of the street going through there. 

Q. What was the occasion of drawing up beside you? 
A. Stop light. 

Q. Did you continue on through Baltimore, then? A. 
That is right. 

Q. Did there come a time when you crossed the Susque¬ 
hanna River? A. That is right. 

Q. At the other side, state whether or not you had to 
pay toll. A. When I stopped at the toll gate on the other 
side of the Susquehanna River, Burgess pulled up behind 
me there. 

Q. Did you pay your toll ? A. That is right. 

Q. Did you then continue driving north? A. That is 
right. 

Q. I will ask you whether or not Burgess in his truck 
was following behind you. A. Well, when I got to the stop 
light just on the other side of the bridge, I made the light, 
and the light caught Burgess. 

Q. Will you tell his Honor and the jury, so that they 
will have it in their minds, how far from the toll sta- 

29 tion there on the north side of the Susquehanna toll 
bridge is the traffic light you are now referring to? 

A. Oh, it is about a city block, I guess; something like that. 

Q. Are there any objects around there that can cause 
you to remember and identify it? A. Well, there are sev¬ 
eral buildings around there. 
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Q. Do you know what types of buildings they are? A. 
There is one or two filling stations around there. 

Q. You say it is about a oily block? A. Something 
like that. 

Q. I believe vour testimony was that vou made the light 
but that the light caught Burgess’ truck ? A. That is right. 

Q. State if you continued traveling north. A. 1 could 
see Mm going up and down hills. I could see his lights still 
following. 

Q. How far away from you was he? A. Well, I guess 
I had got about half a mile ahead of him. 

Q. Did there come a time as you continued on that any¬ 
thing unusual happened? A. Yes, sir. When I got to a 
quarter of a mile of the North East stop light— 

Q. How far would that be, approximately, from the Sus¬ 
quehanna bridge? A. I would say between 6 and 8 miles. 

Q. What happened there that was unusual? A. I came 
upon a truck parked right in the road that didn’t 
30 have any lights out—anything around it. 

Q. Did you see any signal flares around? A. I 

did not. 

Q. Or any pot lights, as you men describe them? A. 
No, sir. 

Q. Did you see any lights on the truck itself ? A. There 
wasn’t any lights at all. 

Q. What kind of night was this particular night? A. It 
was a misty, foggy night. 

Q. At the time you got up near this truck, what were 
the weather conditions? A. Still raining. 

Q. I will ask you whether or not you were using your 
windshield wiper. A. I was. 

Q. You say there were lights about this truck. I will 
ask you whether or not this truck was on the highway in 
the lane going north. A. That is right. 
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Q. What happened as you got up close? A. Well, I 
came pretty near running into it. 

• • # • • 

32 Q. State whether or not you did run into the 
parked truck there. A. No, I didn’t hit it; I almost 

turned over, but missed it. 

Q. What did you do? A. Jerked my truck over to the 
left side of the road and got over in the fast lane and up 
on the right of the grass. 

Q. That grass you are speaking of is on the side of the 
road? A. That is in the middle—center of the road. 

Q. What did you do after you pulled over on the grass? 
A. 1 cursed to myself— 

The Court: Do not state what you said; state 
what you did. 

By Mr. Kirkland: 

Q. What you did. A. Well, when I jerked it over on 
the right and started over to the right, I cursed to myself. 

By the Court: 

Q. Do not state what you said. Do you understand me 1 
Do not state what you said or what the driver of the parked 
truck said. State simply what you did. You were over on 
the grass. Then, did you proceed or did you stop, or what ? 
A. No; I proceeded to go on. 

By Mr. Kirkland: 

Q. About how fast were you traveling as you came up 
on the stalled truck there? A. About 35. 

Q. I believe your testimony was that you con- 

33 tinued, then, on to your destination? A. That is 
right. 

Q. Could you give us any approximation in time as to 
about what time it was that you came up on this truck! A. 
1 would say it was about 1:00 or 1:15; somewhere along 
there. 
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Q. In the morning? A. Yes. 

Q. That would be the next day, May 24,1944? A. That 
is right. 

Q. Will you tell us also, please, with regard to the lay 
of the road itself, just how the road looked at that section 
where this particular truck was stalled? A. Well, it is in 
a little—slight incline—goes down. It is not a steep hill; 
just a little grade down. And it was sitting right in the bot¬ 
tom of this incline. 

Q. At that time the state of the weather was, as you de¬ 
scribed it, still raining? A. That is right. 

Q. Was your windshield wiper going? A. That is 
right. 

Q. What beam of headlight were you using as you were 
going at that time? A. I was using the down-beam light. 

Q. Do you remember what kind of beam Henry Burgess 
■was using on his truck? A. Well, I wouldn’t say whether 
he was using the down beam or the high beam. 

Q. State whether or not he did have his headlights on. 
A. Yes, sir; his headlights were burning. 

• • # # • 

34 Q. As you passed by this stalled truck, state 
whether or not you were able to see who owned the 
truck or whose truck it was. A. I couldn’t. 

Q. State whether or not you saw any persons about the 
truck. A. I didn’t. 

Q. Staite whether or not you saw any driver either in 
his cab or outside the cab. A. I didn’t. 

Q. Mr. Gaskins, between the bridge at the Susquehanna 
River and your coming on this stalled truck, state whether 
or not any other trailer trucks passed you. A. They did 
not. 

Q. Did any motor vehicles of any kind pass you? A. 
If they did, it might have been one or two cars: there was 
no trucks passed. 
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35 Q. Wliat types were they? A. I couldn’t say 
about that now. 

Q. You would not know whether they were passenger 
cars? A. Not no trucks. If anything, it was passenger 
cars; that is right. 

Q. How large a truck did this appear to be that you 
went around, that you say was stalled in the highway? A. 
You mean the length of it? 

Q. Yes. A. Well, I would be afraid to say. 

Q. With regard to the truck you were driving, how did 
they compare in size? A. Well, I judge it was about the 
same thing—same length. 

Q. Do you know how long your own truck is with the 
trailer and tractor? A. About 35 feet. 

Q. How far from that point, if at all, do you go before 
you get to another traffic light, going north on that same 
road? A. About a quarter of a mile. 

Q. I)o you know what that traffic light is for—the one 
that was above or north of this particular truck? What 
intersection is it for? A. North East; isn’t that right? 

Q. For the town of North East? A. Yes. 

Q. Did you see any other disabled trucks between the 
Susquehanna River bridge and that traffic light at 

36 North East, Maryland? A. I did not. 

Q. That is in the State of Maryland there, as you 
described? A. Yes. 

Mr. Kirkland: You may inquire. 

CROSS EXAMINATION by Mr. Sedgwick: 

Q. Mr. Gaskins, what time of day did you leave Lake 
City, South Carolina, with your load? A. On Monday 
night. 

Q. Give me the date, please, and the hour. A. It was 
the 22nd of May, I think. 

Q. May 22^ which was Monday night, at about what 
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hour? A. I would be afraid to say. About 7:30, 8 o’clock, 
I judge. 

Q. 7:30 p. in., approximately. Your destination was 
Philadelphia? A. Newark, New Jersey. 

Q. Newark, New Jersey. You were the only one to op¬ 
erate your truck from the time it left Lake City until the 
time it arrived at Newark, New Jersey? A. That is right. 

* * * * ♦ 

38 Q. You operated your truck continuously from 
Baltimore without a stop even past this accident 

area? A. That is right. 

Q. So far as you know, did or did not Burgess stop his 
truck at any time? A. He did not. 

Q. But you did not get out at any time to find out 
whether or not he did? A. I did not. 

Q. Do I understand that you maintained a speed of ap¬ 
proximately 35 miles an hour? Is that what you were driv¬ 
ing? A. About 30 to 35. 

Q. What was the permitted maximum limit for you to 
drive your vehicle? A. Well, since this Victory speed 
limit has come in, it is 35 miles an hour. 

Q. You were then going the full speed limit of 35 miles? 
A.' Well, let that be my top speed. 

Q. You spoke of two private cars but no trucks passing 
you from about the time you left the Perrvville light until 
you came to the stalled truck which you have testified to; 
is that right? A. That is right. 

Q. You saw no evidence when you passed this truck to 
indicate that the two private cars that had passed you had 
crash into the stalled truck at all? You yourself did not 
crash into the truck? A. No. 

* • • • • 

39 Q. You claim that when you passed some stalled 
truck there, you got over into the grassy area on the 

left? A, That is right. 
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Q. Is that the grassy area that is between the two paved 
lanes running in each direction? A. That is right. 

Q. How long did you say it had been raining? A. Well, 
it had been raining off and on all night. 

Q. All night? A. That is right. 

Q. Was it a heavy rain or just a mist? A. It was just 
a mist at the time I was there. 

40 Q. Before that, how heavy had the rain been? A. 
It had rained a few pretty good showers. 

Q. A few pretty good showers? A. That is right. 

# • * * • 

Q. How far ahead would your lights show from the time 
vou left Perrvville until the time vou got to the truck? A. 
I would sav about 90 to 100 feet. 

• • • • • 

42 Q. Within what distance, at 35 miles an hour, 
with a heavily loaded vehicle on wet pavement, could 
you have brought your vehicle to a stop if necessary in an 
emergency? A. Well, I wouldn't exactly know. 

Q. Well, within how many lengths of your vehicle? A. 
I would say about a length, length and a half of it. 

Q. In one length or one length and a half you could have 
brought your vehicle to a stop? A. Or better. 

Q. When you were 90 feet to the rear of this truck, you 
then saw it in the beam of your own lights, did you not? A. 
Well, I couldn't see it so very good until I got about 45 to 50 
feet of it. 

Q. What was to prevent you from seeing it when you 
were 90 feet from it? A. Well, I was watching down right 
ahead of me; I wasn’t watching too far ahead. 

• • • • • 

45 Q. You answered on direct examination by Mr. 
Kirkland something to the effect that when you came 
to the Perrvville traffic light, which was one block 
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46 after you paid toll at the bridge, you came through 
on a green light; is that true? A. That is right. 

Q. But that Burgess, the driver of the truck that crash¬ 
ed into a vehicle, did not get through on that green light; 
is that right? A. That is right. 

Q. Do you mean by that that he was caught on a red 
light? A. That is right. 

Q. You did not stop when that occurred? You kept on 
going? A. That is right. 

Q. And at the speed you have indicated here? A. That 
is right. 

Q. In all this area between Perrvville—that is, the physi¬ 
cal end of the bridge—and the Xorth East light, which is 
some 8 miles away—7 or 8 miles away—none of that dual 
highway passes through any city or town which would cause 
you to stop or reduce your speed; is that true? A. I don’t 
remember any town like that. 

• * # * # 

47 Q. You first learned that there had been an acci¬ 
dent involving your employer’s brother’s truck some 

three or four days later? A. That is right. 

Q. When you came back to South Carolina. And then 
you were informed that Burgess had had some kind of acci¬ 
dent when he was driving his truck? A. That is 
right. 

48 Q. Then, I presume you discussed the matter, did 
you, with your employer? A. We did. 

Q. You connected it up, and even though you did not 
identify that truck to be a Brooks truck, you decided it was 
and offered yourself as a witness? 

Mr. Kirkland: We object to that. We think the 
question is double. 
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By Mr. Sedgwick: 

Q. You can’t say it was a Brooks truck that Burgess 
ever ran into, can you? A. I cannot. 

M r. Sedgwick: That is all. 


49 Q. With weather conditions as you found them, 
with rain against them, which light do you say you 

had on at the time ? A. The down bottom light—dim. 

Q. Why did you have the down bottom light on at that 
time? A. It showed the road better. 

• • • • • 

Q. Mr. Sedgwick asked you about the lay of the land 
or topography of it. Is it not also true that where you 
found this stalled truck was in the bottom of a little valley, 
just before you got to the traffic light at North East? A. 
That is right. 

Mr. Kirkland : That is all. 

The Court: Do vou have anvthing further? 

Mr. Sedgwick: No. 

By the Court: 

Q. Mr. Gaskins, was any part of this truck, which 

50 you saw, off the highway? A. No, sir. 

Q. In what lane was it? A. It was sitting in 
what they call the slow lane, on the right side. 

Q. The right-hand lane? A. That is right. 

Q. No part of it was off in the gravel to the right? A. 
No, sir. 

Q. Did you notice how many wheels that truck had, as 
vou went bv? A. The onlv thing I noticed was a tractor 
and a trailer. 

Q. Did that truck have any reflectors on the rear that 
showed up when your lights came close enough? A. If 
there was, I didn’t see them. 
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Q. You were looking, were you not? A. Yes, sir. 

Q. Would you say they were there or were not there? 
A. Well, 1 wouldn’t think that they was there. 

The Court: All right. 

***** 


Louis Rose, 

was called as a witness for and in behalf of the plaintiff, 
and testified as follow’s: 

***** 

51 Q. On May 24, 1944, by wiioin were you em¬ 
ployed? A. Mr. J. R. Hazelton, Lake City, South 

Carolina. 

Q. What kind of work w^ere you doing for him? A. 
Driving a truck. 

Q. Where had you been on the 24th with Mr. Hazel- 
ton’s truck? A. New’ York. 

Q. On your return trip, before reaching, we will say, 
the town of Elkton or North East, had you made any stops? 
A. Yes, sir. I made one back up here in Delaware—New* 
Castle, Delaware. 

Q. For what purpose did you stop there? A. Well, it 
w*as at night. It w*as raining. I stopped dowm where w*e 
call it Hill Top town and got some coffee and sandwiches 
during the time—well, it was that night—got some cof¬ 
fee and sandwiches. We sat there and talked a lot 

52 w*ith some more drivers, and then I headed on south. 

Q. You are familiar with the traffic light at the 
intersection of the dual highway with North East road, are 
you not ? A. Yes, sir, I am. 

Q. When you reached that point, wiiat happened with 
reference to the traffic lights? A. Well, w*hen I came up to 
this light, the light w*as red, and I stopped for the light; and 
after the light changed, I started all over again. On my way 
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down the road from this intersection of North East—I was 
headed south, and I was going down the road. It was very 
dark. It was raining, because I had my windshield wiper 
on. I was going down the road, and just about the time 1 
got down the road, I reckon back in high, because we got 
live gears to change, I saw a truck coming down the road 
on the left-hand side of the road. It was so dark I couldn’t 
see anything. All of a sudden 1 just heard a collision. 

Q. Heard what ? A. Heard this—just like there is some¬ 
thing hit together. 

Q. What do you mean ? A crash? A. Yes, sir, a crash. 
I looked over, and I saw this truck was coming headed north 
had hit another truck, so I just say in my mind, “I didn’t 
see anything.’’ 

Q. Do not say what you said to yourself. After you 
heard the crash, what did you do with your tractor-trailer 
job? A. 1 pulled over the right-hand side of the 
7)3 road and stopped. 

Q. What did you do after you stopped? A. I 
wasn't in such a hurry to get out, so just about the time I 
stopped, along another truck came behind me, and some 
automobiles. Well, everybody jumped out, and I got in the 
truck, and I looked to see if I was off the road good, and 
everybody jumped out and ran over to this wreck, and I got 
out and went on over there, and I said to myself—I got over 
there, and everybody, and this man was hollering, “Get me 
out! Get me out of this thing before I die! ’ ’ 

Q. Was that the driver of the McCutcheon truck? A. 
Yes, the driver of Mr. McCutcheon’s. 

Q. What, if anything, did you see anybody do there 
toward getting him out of the tractor? A. Well, there was 
some people had a bar, or something, trying to open the 
door to get him out. For some reason they couldn’t get 
him. out, because he was all penned up. They were all go¬ 
ing from one side of the truck to another, and he was hoi- 



21 


lering for them to get him out. So I walked over just a 
little closer—I didn’t get too close--and the trailer lights 
when he hit had— 

Mr. Sedgwick: I object to his assumption. 

By Mr. Rollins: 

Q. Are you speaking of the trailer lights on the Mc- 
Cutcheon truck? A. Yes, sir, the truck wrecked. 

Q. What did you notice about them after the accident? 
A. On the way over there, after I got over to the wreck, 
I didn’t get up close. There were several people 
54 there then. They were trying to get him out. I 
didn’t like to get too close, but 1 have seen them be¬ 
fore—people burning. So 1 stand off and said to myself— 

Q. Do not say what you said to yourself. What did you 
do? A. I stand and looked around, and I didn’t see any 
lights. Well, I looked on McCutcheon’s truck, which had 
run into the back of this other truck. His trailer lights was 
on. 

By the Court: 

Q. “His’’? Which lights were on? A. His trailer 
lights were on. So I turned around and started back to my 
truck to get some lights to put out, because we take flares 
along with us all the time, and by the time I got back across 
the road, it was some time—I wasn’t in such a hurry—some 
time after I got to my truck. I had to go around and open 
up the sleeper and get my lights out. I keep them on the 
inside of the truck. Just about the time I got back to the 
driver’s seat of the truck, somebody got some lights to put 
out. 

By Mr. Rollins: 

Q. What happened to the McCutcheon truck after you 
had gone hack to your truck for the flares? What happen¬ 
ed to it? What did you notice? A. Nothing had happened 
to it then. 
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Q. What was the next thing that happened to the Mc- 
Cutcheon truck? A. Well, then, by the time I got back to 
mv truck to get mv lights—walked out on the right-hand 
side and came back on the left-hand side—Mr. Mc- 
5o Cutcheon's truck had started burning. 

Q. It had started to burn ? A. Yes. 

Q. At the time you say you noticed a truck coming or 
saw a vehicle coining in the opposite direction with lights 
on, aside from those lights on the approaching vehicle did 
vou notice anv other lights on the left-hand side or north- 
bound lane of the dual highway? A. No, sir, I didn’t. 

Q. It was then that you heard the crash and saw the 
lights go out? A. Yes, sir, I certainly did. 

Q. At the time you heard the crash, what did you say 
the weather conditions were? A. Well, it was raining, yes, 
sir, and it was a very dark night, and the wind was blowing 
very hard. 

Q. Just before you heard this crash, were any of your 
windows down in the cab or were they up? A. Well, my 
right-hand window was up, and I had my left-hand window 
not all the way up, and my windshield wiper— 

Q. You had a clear view of the northbound lane just be¬ 
fore the crash? A. Y'es. 

Mr. Sedgwick: I object. 

Mr. Rollins: I am leading. The witness is with 
vou. 

<^ROSS EXAMINATION by Mr. Sedgwick: 

Q. Mr. Rose, yours also was a sleeper tractor-trailer? 
A. That is right. 

56 Q. Y r ou did nothing more than stand in the grass 
plot between the two highways during all of this 
time? A. Well, after I stopped my truck, I walked over 
across this right-hand lane I was in almost to Mr. McCutch- 
eon’s truck; I didn't go up to it. 
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Q. You did not try to got him out himself? A. Almost. 
Q. Then you left? A. I went back to my truck. I 
stand there just for a while. They were trying to get him 
out. There wasn’t any use my trying to get him out, be¬ 
cause there was a lot of people. 

• • * * • 

57 Q. How long altogether did you stay there? A. 

Well, I wouldn’t know exactlv. I didn't time mv- 
' • » 

self, sir. I wouldn’t know exactly. 

Q. As I understand it, you stopped your truck, got out, 
went to the grass plot, and then went back to your own 
truck? A. That is right. 

Q. Then you left? A. 1 started back over to McCut- 
cheon’s truck. 

Q. But you never did go back to the scene again? 

58 You went back into your own truck? A. That is 
right. 

Q. You went back to South Carolina? A. That is right. 
Q. When you got back there, you heard some of the de¬ 
tails? A. That is when I heard him. It was McCutcheon, 
I think. 

# • • • • 

59 Q. Yes; how fast were driving that night? A. 
Well, I couldn’t exactly tell you, sir. I couldn’t 

have been driving fast. I just stopped for this light and 
started all over again. 

Q. For the 10 miles before that, at what speed had you 
been going? A. I couldn’t have been going fast, because 
it was raining. 

60 Q. I understand; but how fast ? A. Ob, between 
30 and 35. 

• • * • * 

61 Q. In what distance can you stop your tractor- 
trailer going at 35 miles an hour? A. Loaded? 
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Q. Just as your truck was at this time. A. Empty, I 
can stop in the distance of a truck and trailer, yes, sir. 

* * # • • 

62 Q. Didn't the Burgess truck, as you saw it come 
down, come down a long hill? A. Yes, sir. 

Q. Did you see his truck come over that hill? A. After 
I got to this grade, I could see his truck come down the 
grade, and it was coming down grade. 

Q. Would you say that was 1,500 or 1,000 feet from 
where the top of the hill starts, down to where this truck 
was stalled? A. I wouldn’t know exactly. 

Q. How long would you say it was? A. 1 wouldn’t say. 

Q. How many city blocks, would you say? A. You got 
me; I couldn’t tell you how many blocks it would be. 

Q. You can’t give us any idea at all? A. No, sir; all I 
can tell you, I saw his truck coming down the road. 

Q. It was quite a long way off as you saw it coming 
toward you ? A. Oh, yes. 

Q. You had no difficulty seeing him, did you? A. Well, 
no special reason. Anybody driving at night, and 

63 a car meeting you, you always pay attention to it. 

• t • • • 

Q. Did you see this crash or only hear it? Which was 
it ? A. I heard it, yes, sir. 

Q. Then you looked up and saw what had happened: is 
that correct? A. Yes, sir. 

Q. You were on that part of the dual highway which is 
known as the southbound highway? A. Yes, sir. 

Q. That was separated from the highway on which the 
crash occurred by what? A. Yes, sir, by— 

Q. By what ? A. On the left-hand side. 

Q. What was it separated by? A. Well, there is two 
dual lanes, and it has kind of grass in between. 

Q. Grass in between? A. Yes, sir. 
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Q. Did you say the ear that crash into the other 
car had lights on it or not, as you saw it coining 
toward you? A. I saw this truck coining toward 
me, but I didn’t see anything on the left. I did not, no, sir. 

Q. Did the truck you saw coming down hill have lights 
on it, or not? A. Yes, sir. 

Q. That was the truck that crashed into the truck that 
was standing still? A. Yes, sir. 

Q. Did the truck that was standing still have any lights 
on, that you saw? A. No, sir. 

Q. What? Did you say it did not have any lights? A. 
Didn’t have any lights, no, sir. 

Q. Were there any flares out in the road? A. No, I 
didn’t see any. 

The Court: All right. 

RE-CROSS EXAMINATION by Mr. Sedgwick: 

Q. How far past the stalled truck did you drive your 
own truck before you brought it to a stop? A. Say that 
word again. 

Q. How far past the stalled truck had you gone before 
you heard the crash? A. Well, I couldn’t tell you exactly, 
sir, but I was on one side of the road, and he was on the 
other side, so I couldn’t tell exactly how far I went before 
I stopped, but I know I heard it, then I looked over, and it 
was a wreck, and I pulled to the right-hand side of the 
road and stopped. 

65 Q. Then, when you immediately got out of your 
truck and started to it, you had to walk back, did you 
not? A. When I pulled over to the right and stopped, I 
wasn’t exactly straight across to it, no, sir. I wasn’t 
exactly straight across to it. 

Q. You were past it? A. I had to get out of my truck 
and walk across. 
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Q. Did you notice reflectors and the license light to the 
rear, on the back of the Brooks truck? A. Xo, sir, I didn’t. 

Q. Did you look to see if the reflectors were there? A. 
Xo, sir, 1 wouldn't have looked to see if they was there. 

Q. You did not look to see if our truck had any re¬ 
flectors on it at all? A. Xo, sir, I didn’t. 

Q. Did you look to see if it had a light that illuminates 
the license plate on the rear of it? A. Xo, sir. 

Q. Did you look to see whether it had a light that, when 
you apply your foot-brake to it, shows “Stop” on the rear? 
A. Xo, sir. 

Q. You did not look for that either? A. Xo, sir. 

• • * • • 

Charles Eagle, 

was called as a witness for and in behalf of the plaintiff 
and testified as follows: 

67 Direct Examination by Mr. Rollins: 

Q. What is your name? A. Charles Eagle. 

Q. Where do you live? A. Martinsville, Virginia, 
Route 2. 

Q. On May 24 of last year—that is, 1944—by whom were 
you employed? A. I was employed by the Home Trucking 
Company, Martinsville, Virginia. 

Q. What kind of work were you doing for them? A. 
Driving a truck hauling furniture. 

Q. Where had you been prior to the 24th of May last? 
A. I had been to Xew York unloading, and I was on my 
route back home. 

Q. You are familiar with the intersection of the dual 
highway and the crossroad into Xorth East? A. Yes, sir. 

Q. Do you recall on your way back passing that way on 
the early morning of the 24th? A. Yes, sir. 


V 
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Q. What was the condition of the weather at that time 
and that point? A. That morning, at the time I 

68 passed through there, the condition of weather was 
kind of misty, rain with a little fog. 

Q. Were you using any of your appliances on the wind¬ 
shield? A. Yes, sir, I was using the windshield wipers. 

Q. After you passed the intersection of the dual highway 
at North East, just describe to his Honor and to the jury 
what you observed as vou went south along the dual high- 
way. A. Well, as I approached down the road at the top 
of a knoll, starting down, as I hit the top of the grade, there 
was a big flash flew up in front of me, like a flame of light, 
like, and there was a colored fellow came running up the 
road. I parked over on the side of the road. 1 seen him 
coming. 

He hollered, “There is a man in that truck burning up.“ 
So I jumped out of my truck and ran across, across to the 
truck, to see if there was anything 1 could do to help, but 
there wasn’t anything we can do to help. 

Q. Just before you saw this flash, what, if any, lights or 
warning devices did you see in the northbound lane at the 
point of collision ? A. No, sir, I didn’t see any lights at all. 

Q. When you crossed over to the scene of collision, \chat 
was the position of the trucks with reference to each other? 
A. The distance of them ? 

Q. Yes. Were they together? Just describe the posi¬ 
tion with reference to the slow lane or the fast lane. A. 
Around the length of one truck and trailer—tractor and 
trailer. 

Q. Do you know, or did you know then, to whom 

69 these units belonged? A. No, sir. 

Q. Do you know now to whom they belonged? A. 

Yes, sir. 

Q. What was the position of the Brooks tractor-trailer 
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with reference to the paved surface of the highway? A. It 
was all on the highway—every wheel. 

Q. What part of the highway? A. Northbound part; 
was setting on the slow lane. 

Q. What was the position of McCutcheon’s tractor- 
trailer? A. It was directly behind, setting on the slow lane. 

Q. After you had gone to see what assistance, if any, 
you could render, what did you do then? A. After I saw 
there was nothing I could do, I turned, and I didn’t see any 
lights set out at all or to give a signal that there was any¬ 
thing wrong in the road, so I go back across the road in my 
tractor and get flares out and light them and set them out 
alongside of mv tractor so that nobodv could run over. 

Q. How long did you stay at the scene of the accident? 

A. I staved at the scene of the accident around an hour and 
» 

a half, two hours. 

Q. During the time that you were there, did any member 
of the State Police—Maryland State Police Form—come 
up to the scene ? A. Yes, sir. 

Q. Do you know who it was? A. No, sir. 

Q. Are you able to identify any of the people you saw 
around there when you first went over to the scene 
70 of the collision? A. No, sir, I wouldn’t say to that. 

Q. Were you there, or did you see any fire-fight¬ 
ing apparatus or engines there? A. Yes, sir, I saw the fire 
department come down there. 

Q. What, if anything, did they do toward putting out 
the fire? A. They was trying. They put hoses in a small 
pond of water, trying to pump water to it, and using fire ex¬ 
tinguishers. 

Q. During the time you were there, did you notice any¬ 
one at all open the trailer—McCutcheon’s trailer? A. No, 
sir 1 . When I left, the trailer was still stalled and locked. 

Q. Had the fire been extinguished when you left? A. 
No, sir, there was one wheel with the tire still burning. 
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Q. When you were there, had the trailer itself caught 
fire! A. No, sir; the wheel was burning then under the 
trailer. 

Q. That was under the trailer! A. No, sir; the tractor 
wheel was burning, not under the trailer. 

Q. Did you observe any skid marks at the scene at all? 
A. No, sir, T didn’t see any or notice any. 

• • # • # 

71 Q. When did you stop at the Delaware Truck 
Center? A. Well, now, I wouldn’t be sure of the 

actual time. 

Q. About what time? A. Well, I figure it was around, 
say, 8 or 9 o’clock. 

Q. At night? A. That is right. 

Q. Is that Truck Center at Wilmington or near Wil¬ 
mington? A. It is right outside the edge of Wilmington, 
Delaware. 

Q. Is it south of Wilmington, Delaware? A. It is on 
the southern side of the city, yes, sir. 

Q. Toward Washington? A. That is right, sir. 

72 Q. You left there at what time? A. I left there 
around 9. 

Q. About 9 o’clock? A. Yes, sir. 

Q. What time did you pass by this fire that you saw ? 
A. I passed by that fire, I will say, somewhere around 
1, 1:30. 

Q. How do you fix that time? A. Well, I was at Peg’s 
Diner eating, and there was some boys in there said, “It’s 
12:30; we got to get moving.” 

Q. Where was this? A. That was about 2 miles—oh, 
about 2 or 3 miles south of Wilmington, Delaware. 

Q. At this Truck Center? A. Yes. 

Q. You left there at 9 o’clock? A. That is right, sir. 

Q. How r far is it from there to where this accident was? 
A. Well, I don’t know the exact mileage of that now, sir. 
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Q. This accident happened right by North East, Mary¬ 
land, did it not? A. Yes, sir. 

Q. How many miles do you say that is? A. I will say 
it was around—from the Delaware Truck Center down, I 
will say it is around maybe 9 or 10 miles down there. 

Q. You left there at 9 o’clock? A. Yes, sir. 

73 Mr. Rollins: That is, the Delaware Truck Center. 
The Witness: And I went to Peg’s Diner after 

I left there. 

# • • • • 

74 Q. What did the fact indicate to you that they got 
up ? A. When they said what time it was, it indi¬ 
cated to me I had better get away on down the road myself. 

Q. It was 12:30 you left there? A. Yes; I left a few 
minutes after they left. 

Q. If you left there at 12:30 and had to go only 2 miles, 
how fast were you driving? A. I traveled at different 
speeds that night. I will say I was traveling around 35, 40 
miles an hour. 

Q. How far would your lights show? A. I would be 
afraid to say on that. 1 never got out to measure. 

Q. You are allowed to travel 5 miles in excess of the 
permitted limit? A. Yes. 

Q. How far can your lights show, going at that 

75 speed? A. That is the condition of the weather. 

Q. How far? Will you tell me? A. I couldn’t 

do that. 

Mr. Rollins: I did not understand the question of 
counsel about the excess speed the witness was 

traveling. 

Mr. Sedgwick: He said 35 to 40. 

Mr. Rollins: What exact speed was it? 

By Mr. Sedgwick: 

Q. Tsn’t that what you said? 35 or 40 miles an hour? 
A. Yes. 




31 


Q. If you were going 40, that would be 5 miles over the 
maximum permitted speed? A. Yes. 

Q. How far would your lights show if you were per¬ 
mitted to go at a speed of 35 or 40 miles an hour? 

Mr. Kirkland: We object to that question. 

The Court: I do not see the relationship between 
speed and lights. 

Mr. Sedgwick: Well, I will reframe my ques¬ 
tion. 

By Mr. Sedgwick: 

Q. How far in front of you would your lights snow ? A. 
Well, it is according to how you have your headlights ad¬ 
justed. 

Q. As you had your headlights adjusted on your truck 
that night, how far did they show in front of you? That is 
what I would like to know. A. 1 couldn’t say for sure, for 
the distance. 

Q. Give me your best judgment of how far ahead 

76 vou could see. A. I would rather not sav exactlv 

• * 

how far ahead I could see. 

Q. Why? A. Because I would l>e afraid to say that, for 
I don’t know. 

Q. These other things you have no fear of saying, have 
you? A. No, sir. What I actually know, I don’t have to 
fear about it. 

Q. Could you see three, four, or five lengths of truck 
or half a length of your truck ahead, or how far? A. Yes, 
I could see ahead well enough to drive in it. 

Q. How far ahead? A. I would say, if I had to give it 
—I would say a length and a half of my truck. 

Q. How long is your tractor-trailer? A. My tractor- 
trailer—both are equal to 42 feet. 

Q. You could see, then, something between 85 or 90 feet 
ahead of you? A. That is right. 

Q. Could you see any farther? A. No. 





32 


l^. Did you have your lights downbeam or upbeam? 
A. I had them on upbeam. 

Q. Why? A. I keep them on upbeam all the time, un¬ 
less I pass other traffic—other traffic coming past me—and 
I run them on downbeam. 

Q. Do you say you can see better on misty nights 

77 with your downbeam? A. Yes, sir. 

Q. Which? A. 1 can see better on misty nights 
with my bright lights on. 

Q. So you were traveling with your bright headlights 
on? A. That is right. 

Q. You have had considerable experience driving, have 
vou not ? A. Y'es. 

Q. How many years? A. I have had around 8 years * 
experience driving. 

Q. That has been your experience—over 8 years? A. 
A es. 

Q. To have your bright headlights on in misty weather? 

A. Yes. 

Q. During foggy or misty weather, such as it was on this 
night, would you say it was safe, in vour opinion, to drive 
with your dims, or dim lights? A. It would have been 
more safer for me with lowbeam lights. 

Q. More safe? A. Yes. 

Q. Why were you having the upbeam? A. Because 
I could see farther ahead of me with my upbeam light. 

Q. When you got there, you spoke of fire apparatus try¬ 
ing to put this thing out. Is that what you saw? A. Yes, 
sir, I saw fire apparatus there. 

78 Q. You saw it trying to put the fire out? A. 
Yes. 

• • • • • 

Q. Did you see a State Trooper? A. Yes, sir. I no¬ 
ticed a State Trooper. 

Q. Did you notice the Roads Commissioner there? A. 
A. Well, I wouldn’t say there w*as a Road Commissioner 
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there or not. There was so many had been gathered around 
there that I don’t know who all was there. 

Q. You saw this just as you came up over the top of a 
hill? A. Yes, sir. 

Q. That was what you saw when you came over the top 
of the hill? A. Yes, sir. Just as I came over the top of 
the grade, this Hash of flame—a big flame-up right there. 

Q. How many fire apparatus did you see there? A. 
Well, I didn’t notice but one. 

Q. That is what you saw? One? A. Yes, sir. 

Q. Were they successfully dealing with the tire? A. 
Yes, sir; thev were doing all thev could. 

Q. They were putting the fire out? A. They was trying 
to—all they could. 

Q. You saw, now, what I am questioning you 

79 about? A. Yes. 

# * # ♦ # 

Q. You say you saw the two vehicles—the two that had 
been involved in the accident—were located in the slow 
lane? A. Yes, sir. 

Q. One directly behind the other? A. That is right. 

Q. They were separated by the distance of the length 
of a tractor-trailer combination, which you have estimated 
to be 42 feet? A. Yes, sir; I will say it was something 
around there. 

* • * * * 

80 Q. Did you give your name to the Trooper as a 
witness? A. No, sir. 

Q. Why not? A. No one ever asked me for my name. 
No one ever said a word. 

Q. You did see it? A. Yes. 

Q. There isn’t any doubt about your seeing it? A. 
No, I really saw it. 

Q. You didn’t hear any crash? A. No, sir, I didn't 
hear a crash. 
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Q. All you saw was the lire and the apparatus putting 
it out? A. Yes, sir. Just as I came over the top of the 
hill, I saw it burst into flames. 

Q. Did you talk to anyone about this accident? A. Yes, 

sir. 

Q. With whom did you discuss what you were going to 
testify? A. I haven’t discussed that with anyone; I have 
talked it over with Mr. McCutcheon and the lawyers. 

Q. How did they get in touch with you? A. Well, I 
was up here at Richmond. There was a bunch of drivers 
standing there, and they brought up the subject of this 
wreck, and so, being another driver, I joined the crowd and 
told him I saw the wreck. 

Q. Why didn’t you volunteer your name? A. Because 
my name wasn’t asked for. 

Mr. Kirkland: Let him finish. He said somebody 
came up. 

81 The Witness: After we got talking about it, a 
driver there—he asked me—he says, “I know the 
fellow that truck belonged to.’’ He said, “Would 
vou mind giving me your name and address”? 

I said, “No, sir; I will be glad to.” 

By Mr. Sedgwick: 

Q. Why did you not make that same offer to the police 
on the night of the accident? A. Because the police or no 
one asked me anything about that. 

Q. Why didn’t you volunteer your name? A. I fig¬ 
ured if they wanted me, they would try to find out or come 
through the crowd and ask me something about it. 

Q. Did T understand you to say that you observed the 
rear wheels of the tractor, underneath the trailer, and 
that the wheels of the tractor were on fire? A. Yes, sir; 
the left hind wheel was still burning when I left the scene 
of the wreck. 
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Q. That is, the left hind wheel of the trailer, or the left 
hind wheel of the tractor? A. The tractor; is that right. 

Q. That is what you saw burning? A. Yes, sir; that 
was still burning when I left the scene of the wreck. 

Q. That was all you saw burning? A. Yes, sir. 

Q. You did not see any other wheels or any other part 
of the tractor-trailer burning, did you? A. No, sir. 
82 Q. That was all you saw? A. Yes, sir. 

Q. That was the left rear wheel of the tractor? 
A. That is right, sir. 

Q. It was the rubber tire that you saw being consumed? 
A. Yes, sir, that was what was burning. 

Q. Did you see any other trucks there or any other 
vehicles there? A. Yes, sir, there was several other 
trucks pulled up. 

Q. After you arrived or before you arrived? A. Well, 
there was some before I arrived and some after I arrived. 

Q. Let us be specific. Tell us how many you saw, first 
on your arrival. 

Mr. Kirkland: May we have that with reference 
to the roads, because they might have been on oppo¬ 
site sides? 

By Mr. Sedgwick: 

Q. On the north side. A. I didn't see any on the 
north side at all. 

Q. Except the two involved in the accident? A. That 
is right. 

Q. You did go over to look? A. Yes, sir, I went over 
to the scene of the wreck. 

• • * «* • 

S3 Q. How many trucks did you see parked on your 
side of the highway? A. On my side of the highway, 
I will say there was five or six, 
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Q. How many private cars did you see? A. I didn’t 
see any at all on that side at the time. 

Q. Where was the fire engine located? A. The fire en¬ 
gine was located in front of the Brooks truck, the one that 
was into the wreck. It was located in front of it. 

Q. How do you know it was Brooks' truck? A. Be¬ 
cause I remember the name on it; because I tried to re¬ 
member it: because it was indicated in the accident. 

Q. You saw how many trucks bearing the name 
“Brooks’'? A. Well, now, I wouldn’t say to that. I don’t 
know exactly how many was there saying it had Brooks’ 
name on it. I wouldn’t say there was any others. 

<,). Did you see any others? A. Yes, sir, the one that 
was in the accident. 

Q. Did you see any others that had Brooks’ name on 
them? A. No, sir. 

Q. You did not see a truck immediately in front of the 
Brooks truck immediately involved in the accident? A. 

Xo, sir, I didn’t look for that. 

84 Q. You didn't see any? A. No, sir. 

Q. You looked there? A. No, sir. 

Q. You did not look? A. I didn't look up the road to 
see if there was anything in front of it. 

Q. I mean very close to it. A. No, sir. 

Q. I mean in a distance of a very few feet, perhaps as 
far as from you to me. A. No, sir. 

Q. You know that there was no truck there? A. I 
wouldn't say that there wasn’t there. I wouldn’t say one 
wasn't there, because I didn’t look to see. I didn’t notice 

anv. 

•> 

Q. Did you look to see what damage had been done to 
the rear of the Brooks truck involved in the accident? A. 
No, sir. 

Q. Why? A. It didn’t concern me. I am not a me¬ 
chanic. I know nothing about damages, and things like that. 
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Q. Did you see any reflectors on it? A. Yes, I did; 
there was two. 

S3 Q. Two reflectors? A. I think so. 

Q. Did you see the light which ordinarily lights 
the rear license plate on the Brooks truck? A. Xo, sir. 

Q. You did not see that? A. Xo, sir; I didn't look for 
it. 

Q. Could you look at the rear of the truck and see two 
reflectors without noticing the rear tail light? A. Yes, 
because the reflectors are tacked right on the bottom of the 
corner of the trailer. 

Q. Where would the rear tail light be? A. That would 
be down under, not tacked up on top. 

Q. Showing up the license plate? A. That is right. 
*•#*# 

Q. Did you see what kind of lights were across the top 
of the Brooks tractor? A. Xo, sir. 

Q. Did you see any reflectors? A. I didn’t see any 
reflectors. I just walked between the two trucks, and I 
saw two reflectors on the bottom of the truck. 

Q. Those reflectors were intact. Do you know what 
became of them? A. Xo, sir. 

Q. I mean they were still on, not cracked by any 
8fl blow? A. I noticed they were still on, but I wouldn’t 
sav if thev were cracked or busted, or anything like 

that. 

Q. You noticed them still there? A. Yes. 

Q. Is that the same kind of reflector you have on the 
rear of your truck? A. Yes.' 

Q. When you are driving along the highway, and the 
beam of your headlights is showing out ahead—the beams 
are showing out ahead—and you overtake another truck, 
do those flares reflect back in vour face and let vou know 
another vehicle is in front of vou? A. Yes. 
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Q. You know that from your experience? A. Yes, sir. 

Q. You, by reason of your lights and reflectors, can 
see another truck even if it does not have any other lights 
on? A. Xo, sir. It is according to how you run with your 
headlights. If you have a high beam, you can see them; on 
low beam you cannot until you get to a close distance. 

Q. Suppose you are on low beam and your lights show 
ahead to a distance of 90 or 100 feet. You could see 90 or 
100 feet to the rear? A. I never saw a truck with low 
beams that shine that far. Xo trucks with low beams shine 
that far. 

Q. They do not shine 90 feet? A. No, sir. 

Q. You are sure of that? A. Yes, sir. 

88 RE-DIRECT EXAMIXATIOX by Mr. Rollins: 

Q. This Peg’s Inn that you speak of: How far is 
thht from the Delaware Truck Center? A. I would say 
it is around from 2 to 3 miles. 

Q. From Peg’s Inn to the scene of the accident how far 

do vou sav it was? A. I will sav it was around 9 or 10 
• * • 

miles. 

Q. That is what I wanted to make sure of. 

You mentioned seeing two reflectors on the back of this 
Brooks trailer down, as I understood you to say, at the bot¬ 
tom. What was their condition with reference to cleanness 
or brightness as a result of the weather? A. Well, I didn’t 
notice that particularly close—that close to them. I wouldn’t 
say whether they was cleaned off, whether they could be 
seen, whether they was dirty. 1 just noticed there was 
reflectors on them as I walked by. 

• * • • • 
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J. B. McCutcheon, 

was called as a witness for and in behalf of the plaintiff, and 
testified as follows: 

89 Direct Examination by Mr. Kirkland: 

• # * • * 

Q. Where do yon live, Mr. McCutcheon? A. Lake City, 
South Carolina. 

Q. In what business are you engaged? A. I am in the 
trucking business. 

Q. How long have you been in the trucking business? A. 
I have been in the trucking business for several years. 

Q. Were you in that business on the dates of May 23 
and May 24 of last year, 1944? A. Yes, sir, I was. 

Q. Did you know in his lifetime one Henry Burgess? A. 
Yes, I knew Henry Burgess. 

Q. Was he a white or a colored person? A. Colored 
person. 

Q. State whether or not he drove for you as a truck 
driver? A. Yes, sir: lie drove a truck for me. 

Q. I want to direct your attention again to the dates 
of approximately May 23 and 24 and to ask you if he was 
on a run for you, making a delivery? A. Yes, sir, 

90 he was. 

Q. Where was he bound? A. He was going to 
Philadelphia—from Lake City to Philadelphia. 

Q. What was he driving? What kind of combination? 
A. He was driving a truck and a trailer—tractor-trailer. 

Q. When you speak of a tractor, what do you mean? A. 
A tractor—what we call a tractor—is a truck that pulls a 
trailer—a van. 

Q. That is tin* mechanism—the motor end of it? A. 

Yes. 

Q. Then, I understand you to say that in addition there 
is a trailer or body attached? A. A van, yes, 
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Q. Which is attached to the tractorf A. Yes. 

Q. How large a trailer? A. A 28-foot van. 

Q. How much was the over-all length? A. The over-all 
length of it—I would say it was around 35, maybe 40 feet 
long altogether. 

Q. In capacity of tonnage, how large was the trailer? 
A.I It was a WA-20 White—was the size of the tractor— 
and it was a 28-foot Fruehauf van—refrigerator van. 

Q. It had what kind of unit? A. A refrigerator. 

Q. A refrigerator unit? A. Yes. 

91 Q. On this date that you say your driver was 
going to the Philadelphia market, with what was with 
the trailer loaded? A. With string beans. 

Q. What quantity of string beans was on that trailer? 
A.: Six hundred and thirteen hampers of them. 

Q. Give the jury and his Honor some idea of how large 
those hampers are. A. They hold 32 pounds of beans; 
something about this high (indicating). 

Q. Indicating from the floor? A. Yes, sir, from this 
place here (indicating). 

Q. Indicate what that is. Two and a half feet? A. No, 
sir, it is not 2 1 /> feet; about 2 feet; maybe a little shorter. 
Twenty-six inches; something like that. 

Q. When first, if at all, did you receive word that your 
tractor-trailer combination had been in an accident? A. 
It was between 4:30 and 5 o’clock on the evening of the 
24 th. 

Q. First, not from whom but by what means did you get 
the information? A. Mr. Simpson called me up from 
North East. 

Q. I take it, by the expression “called me,” by tele¬ 
phone? A. Yes, called by telephone. 

Q. Did you get certain information from Mr. Simpson 
over that telephone? Without telling just what he said, 
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did he tell you certain things about the accident? Just yes 
or no. A. Yes, he told me something. 

Q. As a result of information that you got from 

92 Mr. Simpson, did you contact any person to make 
an investigation ? A. I did. 

Q. Whom did you contact ? A. Mr. Morris Fox, here in 
Washington. 

Q. In Washington, D. 0.? A. Yes, sir. 

Q. I will ask von, with reference to the call vou erot 
from Mr. Simpson, how soon you got in touch with Mr. 
Fox. A. I called him immediately after I talked with Mr. 
Simpson. I talked with Mr. Fox and asked him to go over 
and investigate the wreck. 

Q. After that, state whether or not you received another 
telephone call. This time state whether or not it was from 
Mr. Fox? A. From Mr. Fox? 

Q. \ es. A. Yes, Mr. Fix called me from North East, 
Maryland, after he got over there. 

Q. Did you yourself go to North East, Maryland? A. 
No, sir, I did not. 

Q. I will ask you if you made arrangements for the re¬ 
moval of Henry Burgess’ body to South Carolina? A. Yes, 
sir, I did. 

Q. Did there come a time later when the trailer and the 
tractor, both yours, were returned to your place of business 
in Lake City, South Carolina? A. Yes, sir. 

93 Q. With reference to the tractor, in what condi¬ 
tion was it? A. It was completely torn up. It was 

just smashed. All the tires was burned off of it, but I think 
there was two tires left on the right-hand rear. All the 
others was burned off of it, and the motor was knocked back 
clean out of the frame and bursted open. It was just com¬ 
pletely torn up. 

Q. In the sense of being total or partial, what was the 
loss? Was it total? 
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Mr. Sedgwick: I object to his opinion and his con¬ 
clusion about the extent of loss. I assume they have 
additional proof which will show us just what the 
damage was. 

The Court: He may state the facts. 

Mr. Sedgwick: Oh, yes; I have no objection to his 
describing it. 

By Mr. Kirkland: 

Q. Will you describe to what extent this tractor I am 
talking about was damaged? A. It was completely tore 
up, except the rear end could be used, I think. 

Q. Have you ever been able to get any salvage out of it 
at all? A. No, sir, I haven’t; I still have it. 

Q. I want to take you next to the trailer itself—that is, 
the physical body of the trailer. Describe, if you will, the 
damage to it, if any. A. Well, the -whole front end of the 
trailer was torn up, and they had knocked the landing gear 
—the landing gear—all the landing gear was knocked 
94 off from under that. The tire carrier was knocked 
off, and those tires had burned a hole up into the floor 
of the trailer, and I had a refriegrator unit setting up on the 
front of the trailer. It is a little motor that keeps it cool 
in there, and that was all burned up, and the whole front 
end of the van was burned. 

Q. State whether or not the trailer was an insulated 
trailer? A. Yes, sir, it was. 

Q. With reference to the insulation of the trailer, what, 
if any, damage had been done? A. All of that had been 
burned. 

Q. What type of insulation was it? Do you know? A. 
Something like rock wool. I think that is what it was. 

Q. I next want to direct your attention to the cargo of 
string beans. Were any of those 613 hampers salvaged so 
that you would have some left? A. No, sir, they weren’t. 
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Q. That also was a total loss? A. Yes, sir. 

• * • • • 

95 By Mr. Kirkland: 

Q. Taking up the question of the tractor, now— 
going back to that—when, if at all, had you bought that? 
A. That tractor? 

Q. Yes. A. That was a 1941 tractor—White. 

Q. When did you buy it? A. I bought it in—I don’t 
recall the month that I bought it in. 

96 Q. Give us an approximation. A. I had had that 
tractor about 18 months, I think. 

Q. Eighteen months before the accident? A. Yes. 

Q. How much did you pay for it at that time? A. How 
much did I pay for it? 

Q. Yes. A. I bought that tractor and a separate trail-, 
er from what it was pulling—the unit that was wrecked. I 
bought the tractor, and I had another trailer. 

Q. When you made your initial purchase—the first time 
you ever saw this tractor—did it then also have a trailer? 
A. Yes, sir, it had a trailer. 

Q. With reference to the trailer, was it of the same type 
as the one burned? A. Yes, sir. 

Q. Was it the same trailer that burned? A. No, sir, it 
was not the same trailer. The trailer I bought with this 
tractor was a 1940 Frehauf trailer—1940 model—and the 
one was in the wreck was 1941. It was a later model. 

Q. Have you had any experience in buying these trail¬ 
ers? A. Yes, sir. 

Q. How many years have you been in the business? A. 
I have been in the business eight years. 

Q. How many such trailers have you bought? A. I 
have owned three of them. 

Q. Are you also acquainted with the selling price 

97 in the market for them? A. Yes, sir. 
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Q. In connection with your business transactions had 
with others? A. Yes. 

Q. What was the value of the trailer at the time you 
bought it in this combination of trailer and tractor? 

Mr. Sedgwick: I object. 

The Court: On what ground ? 

Mr. Sedgwick: I gather from the witness’ testi¬ 
mony that he has purchased three of them, but I am 
not entirely clear—in fact, I do not think he has said 
—that he is in the business of buying and selling them 
so as to know what the fair market price would be. 

The Court: He does not have to be, does he? 

Mr. Sedgwick: I think, unless he will give us first 
the details of what he paid for the entire unit, from 
which he then— 

The Court: I think he is going to get to that— 
what he paid for the whole unit. 

Mr. Sedgwick: Then, I will withhold my objection 
for the moment. 

The Court: Find out what he paid for the whole 
unit. 

Mr. Kirkland: That is what I am getting at. 

By Mr. Kirkland: 

Q. Mr. McCutcheon, at the time of your purchase, how 
much did you pay for both the tractor and trailer? A. The 
tractor and trailer that I bought was $4,800,1 think it was. 

Q. In connection with its mechanical operation at the 
time of the accident, what was the condition of the 
98 tractor? A. The tractor was in perfect shape; I 
had just had it overhauled. 

Q. Would you know the fair market value of the trac¬ 
tor and trailer at the time of the accident on May 24,1944? 
A. Yes, sir, I do. 

Q. How much was its fair market value? A. For the 
whole outfit? 
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Q. Yes. A. The whole outfit would have been worth, I 
would say, $6,000. 

Q. Have you been able to repair the trailer? A. Yes, 
sir, I have had the trailer repaired. 

Q. How much has it cost you to repair the trailer? A. 
I have the repair bill here. It cost $1,069. 

***** 

99 By Mr. Kirkland: 

Q. Mr. McCutclieon, I was asking you how much 
you had paid to have the trailer repaired, and I think you 
started to give me the figure which I have as $1,069. I did 
not get the pennies. A. Forty-nine cents. Also, I had to 
have the fifth wheel overhauled, and here is the bill for— 
Q. How much did you pay for that ? A. $54.54. 

Q. \ ou mentioned damage, I believe, to the refrigerator 
unit of your trailer. A. Yes. 

Q. Have you had that repaired ? A. I have. 

Q. How much has that cost? A. Forty-six dollars and 
some few cents. I haven't got the bill on that. 

Q. Have you paid that? A. Yes, sir. 

100 Q. I want to ask you about the beans at this 
time. What, if anything, have you done about their 

loss, in connection with payments that you have made ? 

Mr. Sedgwick: Objection. 

The Court: I sustain the objection. It is their 
fair market value. 

By Mr. Kirkland: 

Q. Do you know the fair market value of those beans at 
the time of loss, May 24,1944? A. Yes, sir, I do. 

Q. What was the fair market value? 

Mr. Sedgwick: Is this for sale or for purchase? 

By Mr. Kirkland: 

Q. Do you know the ceiling price on those beans? A. 
The ceiling price of the beans was $3.86 at that time, I 
think. 
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Q. Three dollars and eighty.six cents per hamper? A. 
At that time. 

Q. There were 613 hampers ? A. Yes, sir. 

Q. That makes a total of $2,366.48, if I am correct. A. 
Y~es, sir, that is correct. 

Q. Was there any loss of freight on that particular ship¬ 
ment? A. Y"es, sir. 

Q. How much freight did you lose? A. Fifty-five cents 
a hamper, which amounted to $337.15,1 think. 

Q. How long, if at all, was the trailer tied up be- 
101 fore you were able to put it back into operation ? 

Mr. Sedgwick: 1 object. 

The Court: One of the elements is the loss of use. 
Mr. Kirkland: That is what I am coming to. 
Mr. Sedgwick: I should like to know whether the 
vehicle was tied up for repairs or for other reasons. 
In other words, I have no objection to the length of 
time that it would take to repair this tractor-trailer. 

The Court: He asked* him how long it was. Let 
us find out how long it was. 

By Mr. Kirkland: 

Q. I will make my question specific. You have testified 
that you did have the trailer repaired? A. Y r es, sir, 

I did. 

Q. My question is on that line. How long did it take 
you from the time you undertook to have it repaired until 
it was finally repaired? A. The trailer was tied up for 
about six months. 

Q. Was that due to your efforts to have it repaired? A. 
Y’es, sir. We couldn’t get the— 

Q. How many months’ loss of use are you claiming in 
this case? A. Two months. 

Q. Two months only? A. Two months only. 

Q. Will you tell his Honor and the jury why you claim 
only the two months? A. Well, at the time this trailer was 
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wrecked, I carried it to the Freuhauf Trailer Com- 
102 pany in Charlotte to have it repaired. 

By the Court: 

Q* Xobodv can hear you. A. When the trailer wreck¬ 
ed, I taken it to the Freuhauf Trailer Company in Char¬ 
lotte. That is where I do all my business. 

By Mr. Kirkland: 

(h>. Charlotte, North Carolina? A. Charlotte, North 
Carolina, yes. They was short of labor and materials there, 
and there was some stuff they couldn’t get, about fixing the 
landing gear. Some of that other stuff I imagine thev 
couldn’t get. 

Q. What was the daily loss of use you sustained? A. 

Fortv dollars a dav. 

• • 

Mr. Sedgwick: I object and move to strike out the 
answer. 

The Court: I think he is not qualified to testify 
as to the dollar-value loss of use. That will be 
stricken. 

By Mr. Kirkland: 

102 Q. In connection with the work you do, do you 
belong to any trucking association? A. No, sir, I 

do not. 

Q. Do you compare costs of operation among truck 
dealers on the use of tractors and trailers! A. Yes, sir. 

Q. Do you also have occasion to rent them out by the 
day? A. Yes, sir, I do. 

Q. Is that common, standard practice, to rent out these 
tractors and trailers by the daily use? A. We rent 

103 a tractor for 60 percent of what the whole thing, and 
a trailer is 40 percent of the gross. 

Q. You make a division in the rental of a tractor and 
trailer, 60 percent for the tractor and 40 percent for the 
trailer? A, Yes, sir. 
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Q. What is the daiiv charge made for the use of a trac¬ 
tor and trailer? 

Mr. Sedgwick: Objection. 

The Court: On what ground? 

Mr. Sedgwick: I think under the Moses-Lockwood 
case, he can either have someone here who is a dis¬ 
interested expert testily as to the fair rental value 
over the period that the thing was disabled— 

The Court: He knows what the fair rental value 

is. He testified that he knows. 

Mr. Sedgwick: He is a party in interest here who 
has asked a sum of money, if the Court please. I am 
thinking of this: As I read the Moses-Lockwood 
case, it states that expert opinion evidence may be 
given not per day, not per week, but only as to the 
period that the man was without use of his vehicle. 
Now, what I understand here is that he is about to 
state a figure per day as a fair rental value of a 
vehicle similar to this, 60 percent of which concerns 
the tractor and 40 percent of which concerns the 
trailer. As I understand the Moses-Lockwood case, 
that was not permitted. 

The Court: I do not have any such recollection of 

it, but I will have to get the Moses-Lockwood case. 

Mr. Sedgwick: May I read it to your Honor? 

The Court: If you have it here. There is a more 

104 recent case of the Court of Appeals dealing with 
the qualifications of an owner. 

Mr. Sedgwick: Having to do with a repair bill? 

The Court: Yes. 

Mr. Sedgwick: That would not go to loss of use. 
Would your Honor like to see this? 

The Court: Yes. 

(Mr. Sedgwick handed a book to the Court.) 

The Court: I will take a 10-minute recess. You 
might like to look at it too. 
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(At this time a short recess was taken. The fol¬ 
lowing then occurred:) 

The Court: The case I have in mind is White 
versus Capital Transit. Would you gentlemen like 
to look at it? 

Mr. Kirkland: Has your Honor read it, and could 
you spare it to us to look at it? 

The Court: Yes. It is in the Municipal Court of 
Appeals. You remember that case, do you not, Mr. 
Sedgwick ? 

Mr. Sedgwick: Yes, I do; I am reasonably familiar 
with it. 

The Court: It involves the competency of the 
owner of a truck to testify. 

Mr. Kirkland: Does your Honor wish us to argue 
the point? 

The Court: If there is any dispute between you. 

Mr. Kirkland: I do not think we have reconciled 
our viewpoints as far as the differences are con¬ 
cerned. 

The Court: The jury may be excused. 

(The jury left the court room. The following then 
occurred:) 

105 The Court: I think the only question now before 
me is the question which was designed to elicit fair 
rental value of the truck per day. That was objected 
to under the Moses-Lockwood case. I brought the 
other one down, because I thought it had a bearing 
on Mr. McCutcheon’s competency as an expert to 
testify in respect of other questions that might come 
up in this case as the owner of the truck and the man 
who bought and sold trucks. 

I think he had better leave the room also while this 
argument is in progress. 

Mr. Kirkland: Yes. 

(The Witness McCutcheon left the court room.) 
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107 


108 


The Court: The only thing now before me is this 
one question. 


The 


’ourt: Does he own the produce ! 


Mr. jvirkland: No. I want to say, while the jury 
is out, while your Honor had asked us to give actual 
fair nu rket value, which is the figure of $2,366.48, he 
paid these claims, and he suffered the loss. It is 
about $2,000. We are going to ask him how much 
he lost on those beans. It will be a figure of about 
$ 2 , 000 . 

The Court: lie did not own the beansf 
Mr. Kirkland: When he started out, they belonged 
to shippers, and then he had to go back and pay 
damage to the shippers, which is $2,091. 


The 


Court: He has not said anvthing as to the 


fair market value. He has said what the ceiling price 
was. $ the ceiling price now the fair market value? 

Mr.'Kirkland: I think it comes close to being so, 
because with the demand for produce, that is about 
the figure at which tbev sell. There are verv few re- 
tailers who market below ceiling price. 

The Court: The ceiling becomes the floor. 

Mr. Kirkland: I think the only point before your 
Honor at the moment is whether he, out of his eight 
years' experience and the purchase of three trucks 
himseflf, knowing what the market is, discussing it 
with Everyone in the business, and knowing all this 
pract ce, can say that the fair loss of use would rep¬ 
resen : 40 percent of the $100 daily charge, to repre¬ 
sent J40 for the trailer itself. 


117 The Court: I think it would be wise to clear that 
up, Mr. Kirkland, so that there will be no doubt 
about it. I think you ought to get before me all the 
facts which you think make him an expert. 
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I do not think, Mr. Sedgwick, you have to ask a 
man who is in the sale and rental of tractors and 
trailers to make him an expert. I think a man can 
be an expert without being in the business. I do not 
think that the Moses-Lockwood case goes that far. 
In other words, a man engaged in the rental of a 
tractor and trailer would not Ik* the only class of 
person who could be an expert on rental value. 1 
should think someone who was engaged in renting 
them would be as expert as someone engaged in 
rentals. 

Mr. Sedgwick: Well, I agree with your Honor 
on the general statement; that is true. It occurs 
to me, however, that a man who is an interested 
party in the case, when he deals over a period of 
eight years, and he is the owner of three trailers— 

The Court: He may have been dickering a lot. 
He had that period in which to keep in pretty close 
touch with the market. 

Mr. Sedgwick: He might have bought all three 
prior to five years before the accident happened. 
We know nothing of the 8-year period in which he 
purchased them. 

The Court: We will find out. Qualify him suffi¬ 
ciently as an expert for that. Whether he is worthy 
of very much credence is a question for the jury, 
118 having in mind his interest in the outcome of the 
litigation, and having in mind the fact that, after 
all, he is not in the business of buying and selling 
tractors and trailers to others, but is in the business 
of buying anti selling tractors and trailers in order 
to transport the goods of others. 

Mr. Sedgwick: I think it makes some difference 
whether I can go out and rent a vehicle for $40, or 
whether I as the owner of a vehicle rent it at $40 and 
make a profit. 
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The (i’ou rt: 1 am not in the taxicab business, but 
I will b,et you I could qualify as an expert on taxi¬ 
cab rental after having heard all these cases. 
(Laughjter.) 

Bring in the jury and the witness. 

(The* jury and the witness returned to the court 
room. rThe following then occurred:) 


I 


Direct Exa 
Q. Mr. M 


J. B. McCutcheon, 


resumed the ^tand and, upon further examination, testified 
as follows: 


that you have been in the trucking business for 8 years; is 


that correct? 


carnation (resumed) by Mr. Kirkland: 
L'Cutcheon, I believe you testified previously 


A. Yes. 


Q. Have those been 8 continuous years? A. Yes, sir. 
Q. What was your business prior to going into the 
trucking business? A. Beforehand? 

Q. Yes. Keep your voice up. 


lit) 

i 


A. Before 1 went into the trucking business, I was 
a clerk in a store—A. & P. Tea Company. 


By Mr. Kirkland: 

Q. In connection with your 8 years' experience, of what 
has that consisted? What type of work have you done? 
A. I have leen hauling produce most of the time. 


Q. I beli 
lkmght tli re 
Yes, sir. 

Q. In thb. 
have bought 


eve you have previously testified that you 
e combinations of tractors and trailers? A. 

t period of your 8 years of business? A. I 
more than that. 
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Q. Tell us over the entire 8 years how many other com¬ 
binations or individual units of tractors and trailers you 
have bought. A. Well, I have bought— 

Q. Do not drcp your voice. Talk to that gentleman at 
the end. He wai ts to hear you? A. I would say in the 
period of 8 years l have bought live trucks. 

Q. By trucks, you mean tractors? A. Tractors, yes, 
sir. 

Q. How about trailers? A. Trailers? Only three trail¬ 
ers. 

Q. Three trailers in that period of time ? A. Yes. 
120 Q. Have you been discussing with your fellow 
truckers the market value, over those 8 years, of 
tractors? Have you discussed with others the market val¬ 
ues of them ? A. Yes, we have. 

Q. Have you discussed the market values of trailers 
with other truckers? A. Yes, sir, I have. 

Q. Do you read in trade magazines or journals about 
values? A. Well, very seldom. 

Q. Do you keep in touch with persons who are selling 
tractors and trailers? A. Y^es, I do. 

Q. Do you keep in touch with the Fruehauf people? A. 
Y’es, sir. 

Q. How frequently are you in touch with them? A. 
Well, I have occasion to call the Fruehauf Trailer Company 
at least two and three times a month, having different 
things done to trailers. 

Q. Do not drop your voice. A. Not two and three times 
a month, but I would say once a month, at least. 

Q. What other dealers in tractors or trailers have 
vou been in touch with over these 8 vears? A. You mean 
what different companies I have done business with? 

Q. Yes. A. International Harvester Company, in 
Charlotte, North Carolina; and the G. M. C. people, in 
Charlotte. 



54 


121 Q. T|he General Motors Corporation people? 

A. Ye; 

Q. Have yolu been present during the 8 years when other 
persons have l>ought tractors and trailers or combinations 
of tractors ani trailers? A. Yes. 

Q. On how many 
when this occurred? 
how many, bu; a lot. 

Q. By “several" you mean how many ? A. Eight, ten, 
or more. 

mid be extended over this period of 8 years? 
have been—8 years—a lot more than that. 


Q. That w 
A. Oh, no. I 
Q. That i; 
vears 


such occasions have you been out 
A. Several. I wouldn't say just 


what we are trving to find out. How manv 


experience have you had in attending sales? A. 
Oil, in 8 year?—I wouldn't like to say just how many, but 
quite a few. 

Q. Have vou vourself had occasion to rent tractors and 
trailers from others? A. Yes, sir, I have. 

Q. Have you yourself had occasion to rent tractors and 


trailers to ot 
Q. We do| 


the course of 


aers? A. Yes, sir; it comes up quite often, 
not know how often that it. Can vou tell the 


members of the jury how many times that has occurred over 


several vears? A. I will sav in the last two 


months 1 have to rent a tractor two or three times 


122 


right lout of Washington here. I have hauled milk 
out ol Washington to Portsmouth, Virginia, now. 

Q. Do not drop your voice. A. Sometimes a tractor 
would be broke down, and I would get another tractor to 
pull the trailer there. 


Q. How 
vou had to 


many times in the last several months have 
hire tractors? A. The last several months? 
Oh, I would* say about six, eisrht. 

Q. How about hiring trailers? Or were they combina¬ 
tion tractors and trailers? A. No, sir; it would be just a 
tractor. t 


Q. 


A tractor only? A. Yes, sir. 
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Q. How about the experience you have had in renting 
trailers only? A. Trailers? 

Q. Yes. A. You mean you would rent trailers from 
other people to you ? 

Q. That is correct; using your own tractors. A. I 
haven’t had too much experience. 

Q. Give us some idea. A. Twice in the last two months 
I had that right here in Washington. 

Q. Prior to those occasions in the last month, over the 
past 7 years and 10 months that you have been in business, 
how many times do you tell us you have rented trailers ! 
A. Just a trailer? 

123 Q. Yes. A. Oh, 1 would say maybe twelve, fifteen 
times. 

Q. Have you been present when others have rented 
trailers? A. Yes, sir, I have. 

Q. Have you discussed with them how much they were 
paying either for the rental of it or for having it rented 
to others? A. Yes, sir, we have talked that over. 

Q. I want to ask you also in connection with the time 
that your own trailer was tied up for repairs, how fre¬ 
quently would you have had the use of it had it been in 
good operation? A. I could have used it every day. 

Q. Do you mean daily hauls? A. Yes, sir, I did. 

124 Q. In your order of testimony, can you tell us 
when it was you had the motor unit of the refrigera¬ 
tor unit fixed? A. I carried the motor up there at the same 
time. 

Q. Was it repaired in connection wdth the same work? 
A. Yes, sir; not at the same place. I carried it to a 
different place to have the motor repaired. 

Q. But to the same city? A. That is the idea. 

Q. To Charlotte, North Carolina ? A. Yes, sir. 

Q. Then, you took it to be repaired at a different place, 
other than the Fruehauf Trailer Company, and it was re¬ 
paired there? A. Yes, sir. 
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Q. The amount you testified it cost for that repair was 
$46 even? A. Xo, and some few cents, but I don’t 
remember. 

Q. Your testimony was that you could not recall the odd 
cents; but it was $46? A. Yes, sir. 

Q. That occurred at the time the trailer was tied up? 
A. That is right. 

Q. You have made mention of the repair of what you 
describe as the fifth wheel. Before you tell us when that 
was done, in order that we will be clear, will you tell us 
what the fifth wheel of a tractor-trailer is? A. The fifth 
wheel is what sets on the drum of the truck that connects 
the trailer of it. The trailer buckles them up together. 

The turntable, I think it is called. 

12.3 Q. As the trailer swings, it swings on this wheel? 
A. Yes, sir; that is correct. 

Q. You §av it was necessary for that to be fixed? A. 
Yes, it was. 

Q. Do you know when it was after you sent it to the 
Fruehauf people that they fixed it? A. It took them a 
long time t<| fix it, because it was mounted in rubber, and 
they didn't have any rubber 13 fix it in, and they couldn’t 
get any at t iat time. 

Q. Wou d the date on the hill refresh you? 

By the Court: 

Q. Did rou have the use of the tractor before you had 
the fifth wfteel repaired? A. Well, no, sir, I didn’t have 
anv use of ijt until I got the trailer back; then I had use of it. 

i 

Q. You did not use the truck until after the fifth wheel 
was repaiied; is that correct? A. The truck is beyond 
repair. 

Mr. Kirkland: Your Honor used the word 
“truck.” 
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By the Court: 

Q. I meant trailer. A. Xo, sir; I didn’t use the fifth 
wheel till the trailer was repaired. 

Q. You mean you did not use the trailer until the fifth 
wheel was repaired; is that correct? A. I don't quite 
understand what he means. 

Q. There is a fifth wheel on the trailer, is there not? 
A. Yes. 

Q. The fifth wheel took longer to repair than the 

126 balance of the trailer? A. Y'es, sir; that is cor¬ 
rect. 

Q. Did you use the trailer prior to the time the fifth 
wheel was repaired? A. I did, for I bought a new fifth 
wheel. I couldn't get that one repaired, and I did buy a 
new fifth wheel. 

By Mr. Kirkland: 

Q. ’When did you buy the new wheel? A. The new 
one? 

Q. Yes. A. After I got the trailer back. When I 
went after the trailer, I got the fifth wheel. 

Q. Was that after the six months’ period you say it 
was tied up? A. Yes. 

Q. YY>u had the use of it, and then it became necessary 
to fix the fifth wheel? A. Yes. 

Q. That cost was $54.54? A. Yes, sir. 

Q. Was that in connection with the same injury which 
the trailer had received? A. Yes, sir; the burning of the 
trailer had burned that rubber insulation. 

Q. Do not drop your voice. You say that burned the 
rubber away? A. Yes, sir. 

Mr. Kirkland: If your Honor please, I am about 
to propound the question we were discussing in the 

127 interim, on the basis of what the man has shown con¬ 
cerning his experience. 

• • * # • 
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Q. Did ycra know tlie value of the tractor before the acci¬ 
dent and at the time of the accident? A. Yes, sir, I did. 

Q. What was its value? 

Mr. Sedgwick: Objection. 

The Court: I overrule your objection. 

The Witness: Three thousand dollars. 

Bv Mr. Kirkland: 

Q. Three thousand dollars even? A. Three thousand 
dollars, ves. 

Q. State whether there was a towing charge made. A. 
There was. It cost me $75 to get it moved off the road. 

Q. To whom did you pay the $75? A. Louie’s Garage. 

Q. Wheri* is Louie's Garage? A. Louie’s Garage is 
right close tp North East, Maryland, there. I don’t know 
tine exact spot, for I haven’t been up there. 

Q. Mr. McCutcheon, a short while back in your testi¬ 
mony, you said in connection with the loss of beans that 
there were 613 hampers at the ceiling price of $3.86, a total 
of $2,366.48? A. Yes, sir. 

Q. What was the actual cost to you and the shippers of 
those beans? 

128 Mrf. Sedgwick: Objection. 

Th? Court: Overruled. 

Tli? Witness: I have bills here that I paid off. 

By Mr. Kirkland: 

Q. Do npt drop your voice, please. 

Mr. McCutcheon, I am handing you at this time an ex¬ 
hibit, that I will ask the clerk to mark as Plaintiff’s Exhibit, 
for identification, 1-A and 1-B. 

(Two papers were marked as Plaintiff’s Exhibits 
1-A and 1-B for identification.) 

By the C ourt: 

Q. After looking at those bills, can you answer his 
question? jA. Yes, sir, I think I can. 
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Bv Mr. Kirkland: 

» 

Q. How much was the total you paid? A. $2,091.66. 

Q. That is the sum you claim as loss for the beans? 
A. That is right. 

Q. Mr. McCutelieon, I liand you what has been marked 
as Plaintiff’s Exhibit 1-A for identification, consisting of 
four sheets, and 1-B, consisting of two sheets, and ask you 
if vou can identify them. What are thev? A. That is the 

* v % 

bill—the cost to fix up the trailer—the parts and the mate¬ 
rial that it cost—and the labor. 

Q. Have you paid the Freuhauf Trailer Company, of 
Charlotte, North Carolina? A. Yes, sir. 

Mr. Kirkland: We will offer these in evidence, 

129 may it please the Court. 

Mr. Sedgwick: We have no objection to the in¬ 
troduction in evidence of the two bills. 

Mr. Kirkland: They wall be Plaintiff’s Exhibits 
1-A and 1-B. 

The Court: They may be received. 

(Plaintiff’s Exhibits 1-A and 1-B for identification 
were received in evidence.) 

# • • # # 

Q. Mr. McCutcheon, I want you to go back to the period 
of May, 1944, having in mind the time of the accident 
itself. How many trailers did you have at that time? 
A. I was operating three. 

130 Q. How frequently were they used? A. Well, 
they was continuously running. 

Q. Do not drop your voice. 

The Court: I cannot hear him either. 

By Mr. Kirkland: 

Q. You have a habit of dropping your voice. A. They 
were continuously running every day. I had them on the 
road every day. 
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Q. When,you had the misfortune with this one being 
in the accident, with reference to the other two, how’ fre¬ 
quently were they used? A. Every day. I had them all 
in use. 

[the demands made upon you as a shipper, 
te vou could have had had the trailer not been 
1 could have run the trailer everv dav if I 


Q. With 
state what u 
affected. A. 
had had it. 

Q. Every) 
a week? A, 
Q. Your 


dav? It would have been in use seven davs 
% • 

Yes. 

[business at that time would have been satis¬ 


factory* for ilt? A. Yes. 


Q. During the time it was tied up, and actually w*as 
away from you for six months, as you have testified, could 
you have used it every day during those six months? A. 
Yes, sir, 1 could have. 

Q. I believe you have testified that you are claiming 
loss of use for but two months? A. That is right. 
131 Q. What was the fair value of the loss of use— 
daily use—of the trailer? 

The Court: Do not answ*er. 

Mr. Sedgwick: Objection. 

The Court: Would you first develop w*hether 
there was monthly or weeklv rental of the same 
amount as daily rental, and whether he did rent or 
attempted to rent? 

Mr. Kirkland: Yes. I am sorry. Carrying all of 
this in my head, I forgot the other. 


By Mr. Kirkland: 

Q. I w*ant you to answer first, without giving me figures 
—just information—is there a daily rental use for trailers? 
A. A daily rental use? 

Q. Yes. A. Yes, there is. 

Q. Is there such a thing as a w*eekly rental use for trail¬ 
ers? A. Yes. 
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Q. Is there such a thing as monthly rental use? A. 
Monthly? 

Q. Yes. A. I don’t know of anybody that rents them 

bv the month. 

% 

Q. Do not drop your voice. A. I say, 1 don’t know of 
anybody who rents them by the month; and I haven’t rented 
them by the month. 

(). With no decrease from the seven davs in a week? 
A. Yes. 

Q. Is the weekly rental the same as seven times 
132 daily, or is it less? A. It would be the same thing. 

Q. There would be no difference whether one 
rented by the day or one rented by the week? A. No, sir, 
there wouldn't be any difference. 

Q. It would be the same charge in every instance? A. 
A. That is right. 

Q. You say you have never heard of any monthly rental 
rate? A. No, sir, I haven’t. 

Q. Did you make an effort to rent a trailer during the 
period that your trailer was tied up? A. I did not, for 
the reason I didn’t have a tractor to pull it with at that 
time. 

Q. You made no effort to rent a tractor during the same 
period? A. No, sir, I didn’t, because there was none 
available. 

Q. Do you know what the daily rental was in May, 
1944, and continuing for two months beyond? 

The Court: For a trailer? 

Mr. Kirkland: For a trailer only. 

Mr. Sedgwick: I object. My objection carries 
through to all this line of testimony. May I do that 
without rising? 

The Court: Do you mean as to future questions? 

Mr. Sedgwick: Pertaining to exactly this same 
thing. 
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The Court: You had better make your objections. 
Mr. Sedgwick: I just hated to get up on my feet 
all the time. 

The Court: I should like to be sure of what is 
being objected to. 1 am never certain of what coun- 

133 sel mean when they say, “All along this line.” I am 
never certain when the line has ended. 

The jury will understand that the objection is on 
legal grounds. I overrule the objection; he may 
answer. 

The Witness: Forty dollars a day. 

134 Q. Then, in this vicinity there are somewhere be¬ 
tween twenty and fifty tractor trailer units, would 

vou sav? A. Y’es, sir. 

Q. All engaged in work similar to yours? A. That is 
right; in produce hauling. 

Q. You are personally acquainted with those gentle¬ 
men? A. Yes, sir, I am. 

Q. Getting over into the area of Charlotte, where 
Fruehauf is, how many tractor-trailer units would you say 
operate out of that territory? A. Out of Charlotte? 

Q. Y"es. A. It is quite a number of them. 

Q. Up in the hundreds of thousands? A. Probably 
not in the thousands, but they are up in the hundreds. 

Q. Several hundred units are available there? A. I 
would say probably. 

Q. Y"ou have your particular trailer repaired at the 
Flruehauf Trailer Company, did you not? A. Y’es, sir. 

* • * * * 

137 Q. Were you not interested in finding out how 
much it would be at sometime shortly after you had 
your trailer delivered to them? A. I will say in some week 
or ten days after I sent the trailer to Charlotte, I went up 
to Charlotte. 
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Q. Did you not ask them how much it would cost 

138 to restore your trailer? A. I did. 

Q. Did they not tell you? A. They asid some¬ 
where around $1,200. 

* * * * # 

139 Q. Is it not entirely possible, you having gone 
into considerable detail to tell us your experience 

in renting these units, both as complete combination units, 
and that vou have rented both wavs—that is, rented out to 
somebody else, and yourself rented tractors, and the same 
being true of trailers—why did you not go out and try to 
rent a trailer ? A. Well, there was none available around 
there. 

Q. Did you go to any of those gentlemen whose names 
I have asked vou about to trv to rent a trailer? A. I 
didn’t have a tractor to pull a trailer with. 

Q. T asked you if you did not go out to see if you could 
rent a trailer. A. 1 didn’t have any use for a 

140 trailer, because I didn’t have a tractor to pull it with. 

Q. Did you ask your brother to help you out of 
that hole? A. Help me out of what hole? 

Q. Either with a tractor or a trailer. A. My brother 
had only two, and he had them both in use. 

Q. What about these other gentlemen? Did you go to 
anv of them to trv to rent a tractor? A. The tractors 
and trailers they had— 

Q. Just yes or no. Did you go to any of them whom 
you have named to try to rent a tractor? A. No, I didn’t. 

Q. Did you go over to Charlotte, North Carolina, to the 
Fruehauf Company, where there are hundreds of these 
units, according to your testimony? Did you go to anyone 
there with the express object of renting a tractor or trac¬ 
tor-trailer? A. A tractor-trailer? 

Q. A tractor-trailer. Yes or no, please, first. A. No, 
for the simple reason they hauled freight, and mine is a 
refrigerator. 
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Q. Did you go to anyone else in Charlotte—other com¬ 
panies—G. M. C., that you mentioned—and I have for¬ 
gotten the name of the other? A. Naturally. 

Q. Did you go to either one of those with the object 
in view of renting a tractor? A. I went to them and put 
in to get a new tractor from International Harvester Com¬ 
pany of Charlotte. 

141 Q. But you did not get a new tractor? A. I got 
a new tractor. I would say it was in September. T 

am pretty certain it was. 

!*###• 

142 Q. Coming to the accident itself, will you tell me 

something about the weather on the day that Burgess 
% 

and this particular truck left Lake City? A. Burgess left 
Lake City injthe afternoon of the 22nd. 

Q. On the-afternoon of the 22nd? A. Yes, sir. 

Q. Do you mean by that somewhere around 3, 

143 4, or 5 o’clock A. Around 6 o’clock. 

Q. Around 6 P. M.? A. Yes. 

Q. How far is it from Lake City to North East, Mary¬ 
land, if youlknow? A. From Lake City to North East, 
Maryland—I would say that is around 525 to 550 miles. I 
wouldn’t know exactly, because I don’t know exaetlv how 
far it is. > 

Q. How far is it from here down to your city, Lake 
City? A. Around 450 miles. Between 440 and 450 miles. 

Q. You know that the point of this accident was up 
on the other side of the Susquehanna River? A. Yes, sir. 

Q. You were not the owner of those beans that were 
in your trailer at the time, were you? A. When the 
beans goes qn the truck, I am responsible. 

Q. I did not ask you that. I am asking if you were the 
owner. A. No, sir, I am not. 

« • • • • 


> 


144 
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Q. Did you make claim for those beans upon any 
other person for reimbursement to you? A. I taken up 
with my insurance company, and they have 

145 tried to find out something about the beans, and it 
has not been settled yet. 

Q. Did you make your claim upon the Police Depart¬ 
ment of the State of Maryland for something like or ap¬ 
proximately $1,200 to reimburse you for the loss of those 
beans? A. Twelve hundred dollars? 

Q. Twelve hundred dollars? A. Xo, sir, I have not. 

Q. You have not? A. Xo, sir. 

Q. Has anyone in your behalf? A. Xo, sir. 

Q. You are positive? A. If they have, I don't have 
anything about it. 

* * • # • 

146 Q. Had you made any arrangements for any re¬ 
lief driver for Burgess from the time he left until 

the time of the accident? Did you have any other driver 
available to relieve him? A. Xo, sir, not at that time. 

Q. Are you familiar with the Interstate Commerce 
Commission rules concerning how long a driver may drive 
his truck, and the matter of relief drivers? A. A driver 
is supposed to drive 8 hours a day. 

Q. 8 hours; and then he is not supposed to drive that 
truck any more until he gets a rest period? A. He gets 
a rest period. 

Q. You had no relief driver? A. He had plenty of 
time to get his rest and make his market. 

Q. I did not ask you that; I asked you whether he had 
a relief driver. A. Xo relief driver. 

Q. The quicker he makes his round trip, then, the 
quicker he can go out on another trip? A. He can’t un¬ 
load until around 2 or 3 o'clock in the markets when he 

• • • • 


gets there. 
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147 Q. With reference to the time of driving up here, 
you have given us the time he left? A. Yes. 

Q. You mentioned the regulations. In other words, he 
had plenty of time to make his 8 hours and then rest, did 
he not? A. Yes. 

Q. I am not clear about this: Did you understand there 
were 200 trucks available at Charlotte, North Carolina in 
May, 1944, that people could go out and rent? A. No, 
sir, I didn’t understand it that way. 

Q. Do you know of any trucks that could have been 
rehted there at all? A. No, sir. The way I understood 
him to say, was there that many trucks there, operating in 
and out. 

Q. That is right. Do you know of any trucks you could 
have rented during this war period? A. No, sir. 

The Court: Do you mean trailers? 

Mr. Kirkland: Trailers. I am one of those lay¬ 
men who keep using the wrong term. They are all 
trucks to me. 

# • # * * 

130 By the Court: 

Q. Mr. McCutcheon, what was the fair market 
t value of the trailer on May 24, 1944? A. The fair mar¬ 
ket value of the trailer? How much the trailer was worth? 

Q. Yes, A. The trailer was worth $3,000, $3,500. 

1 Q. Was it worth more than the tractor? A. Yes, sir. 

Q. You are asking for more damages on account of the 
trailer than it was worth, then, are you not? A. Asking 
for more? 

Q. Yes; more damages than it is worth. A. No, 
sir. 

151 Q. You are asking for $1,069 repair of the trac¬ 
tor? A. Yes, sir, repair. 

Q. Fifty-four dollars for repair of the fifth wheel, $46 
for the refrigerator, and then $2,400 for loss of use. That 
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adds up to more than $3,500, and you would still have the 
trailer? A. I do not quite understand. 

Q. You could have bought a trailer, you say, at that 
time for $3,000 to $3,500? A. A new trailer, 28-foot. 

Q. I did not say anything about a new trailer; I asked 
you the market value of this trailer in the condition it 
was in. A. Tt was worth between $3,000 and $3,500; that 
is right. 

Q. All right. You could have bought one for $3,000 or 
$3,500? A. In the condition that was in. 

Q. If you bought one for that, then the trailer you had 
that was damaged, had some salvage value, did it not? A 
Well, the rear end tire was on it was all that was left. Tt 
couldn’t be used unless it was fixed. 

Q. But you fixed it for a little over $1,100? A. Yes. 

Q. And then it was as good as new, was it not ? A. I 
wouldn’t say as good as new, for anything that is repaired, 
when it is repaired, is never as good as new. 

Q. It could have been used ? A. It was usable. 

Q. Yet you are claiming this $2,400 for loss of use? 
A. While it was being repaired, yes. 

152 Q. Then, you are claiming more on account of 
loss of the trailer than its fair market value, are you 
not? A. No, sir, I don’t think so. 

The Court: Don’t you? All right. 

Mr. Kirkland: Are there any other questions? 

The Court: I wanted him to have an opportunity 
to explain that. j 

RE-CROSS EXAMINATION by Mr. Sedgwick: 

Q. You spoke on direct examination of Mr. Simpson 
calling you. Do you remember? A. Yes, sir. 

Q. Who was Mr. Simpson? A. Who was Mr. Simpson? 

Q. Yes. A. He said he was Road Commissioner, or 

something like that. 
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Q. Roads Commissioner of Maryland? A. Yes; be 
was connected. 

Q. What did be tell you ? A. He asked me did I learn 
about one of my trucks being wrecked up there and burned 
up, and I told bim I hadn’t, and then be went on to tell me. 

* * * * • 

153 Q. They both called you at the same time? A. 
Well, Higgins talked to me first, and I talked to Mr. 

Simpson on the same telephone call before they hung up. 

Q. Where was Higgins calling you from? A. From 
Xorth East, Maryland. 

Q. Where was Mr. Simpson calling you from? A. He 
was there. 

Q. Did not you yourself call up Mr. Simpson to find out 
about it? A. Xo, sir, I hadn’t called him. 

Q. He just called you ? A. Higgins was there and call¬ 
ed me about the accident, and I asked him was there some¬ 
body there could tell me something about it, and Mr. Simp¬ 
son, as far as I recall now, told me what he knew about it. 

Q. What did he tell you ? A. He says the time it hap¬ 
pened, and the tractor was burned up, the driver was 
burned up in it, and all such as that. 

Q. Have you told us all you can remember about what 
he said? A. I asked him—he said the driver was burned 
up and they had taken him to Henry Grant, Grant’s 
Funeral Home there—something like that. 

Q. Well, with respect to how the accident happened, 
what did he tell you? A. Well, he said he wasn’t there. 
He said he was coming down the road, as far as I recall, 
when the wreck happened, and he came up to the wreck 
some few minutes afterward, and the driver was pinned in 
there and wras hollering for help. 

154 Q. Without regard to the driver—we are all 
sorry that happened—what I am concerned writh is, 

What did he tell you about how the accident happened? 
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Mr. Kirkland: You asked for the whole conver¬ 
sation, as I understand it. 

The Court: Yes; I think he is answering your 
question. 

Mr. Kirkland: We have not objected. 

By Mr. Sedgwick: 

Q. Tell us what happened concerning the accident. A. 
He said the driver was hollering “Help! Help!” and to 
get him out, please. 

Q. Do you understand my question? Do you? 

Mr. Kirkland: You understand the premise. YY)u 
have a man telling about an accident he did not see. 

By the Court: 

Q. Did this man see the accident? Did he say he had 
seen the accident? A. No. 

Q. What did he say about how it had happened? A. 
He said my truck had run into the back of one of Brooks’ 
trucks, and the driver was pinned in there and was burning 
to death when he got there. 

By Mr. Sedgwick: 

Q. What else did he say? A. He tried to help the 
driver out. He said he called the fire department out from 
North East, or somewhere there—I wouldn’t say it was 
North East—the fire department out, and they came out, 
and the pumps, or something, wouldn’t work on the fire 
truck, and they sent back to get another fire truck, 
155 and it came out and didn’t have any water, and it 
wouldn’t work; and then he sent them—sent up to a 
garage there to get a truck to try with a chain—he said he 
was going to try to jerk the side of the cab off to get the 
driver off, and he got up there, and the driver was dead in 
the wreck, and he didn’t get any help, and directly the 
thing bursted into flame, and they couldn’t do anything 
about it. 
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I asked Mr. JSimpson whose truck was in the fault of the 
wreck, and he said he didn’t know. 

I asked him, “Well, did Brooks’ truck have any flares 
out?” and he said, “ I thought I saw a flare in front of the 
truck.” That is the words he repeated to me. 

Q. That relates the conversation, does it? A. Yes; 
that pretty well takes care of it. I asked him something 
cdncerning the beans, and he said the beans were all ruined 
or messed up. He said he stayed there until sometime, 
maybe 4 or 5 o’clock, in the morning, and he left the scene 
of the accident, and he had returned back there about S 
o’clock, as far as I remember. 

Q. Let me ask you a few questions. Your first testi¬ 
mony was that he came along just a few minutes following 
the accident. Was that what he told you first? A. He 
said he came up there right after the accident. 

Q. When he got there, he saw a flare—one flare—you 
say? Is that what you say? A. He said he thought he 
saw a flare. 

I asked him, “Well, did you see the flare?” and he said, 
“I thought I saw a flare in front.” 

Q. Did he tell you he thought a flare or one of the 

156 flares had ignited your truck? A. Xo, sir, he didn’t 

• • • • • 

157 after the accident? A. He didn’t call anybody’s 
name. 

Q. He did not say the Brooks’ driver was there? A. 

He didn’t call anvbodv’s name. 

• •> 

Q. Mr. Champion? A. Xo, sir, he didn’t. 

Q. He did not tell you Mr. Gurnich was there? A. Xo, 
sir. 

Q. Another truck driver? A. Xo, sir. 

Q. He did not assert to you that he was the first and 
only one there? A. Xo, sir, he didn’t say he was the first 
one there. 
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Q. In other words, others were there when he arrived? 

Mr. Kirkland: I think that is the inference. I 
understood you wanted the whole conversation. 

By Mr. Sedgwick: 

Q. When he got talking about the beans, did he tell you 
some of them were stolen? A. No, sir, he didn’t say some 
of the beans were stolen. 

Q. Did he say some of them had been removed; that 
efforts had been made to take the beans out of your truck 
and put them alongside the highway and that all of them 
were tossed along the highway? 

Mr. Kirkland: How many questions do you have 
here? I do not mind the questions if you break them 
up. 

Bv the Court: 

Q. Did he say anything like that? A. As far as I 
158 recall, now about the beans. As I recall, he said 
they w^as all destroyed, and that they tried to get 
inside and get them out of the truck, and they was all 
burned up. 

• • • • • 

160 RE-CROSS EXAMINATION (Resumed) by Mr. 
Sedgwick: 

Q. Mr. McCutcheon, yesterday I was inquiring, among 
other things, about the time that Mr. Burgess, your driver, 
left Lake City? A. Yes, sir. 

Q. You told us? A. Yes, sir. 

Q. I believe you said 6 o’clock on Monday evening? A. 
Around 6 o’clock, yes, sir. 

Q. This accident occurred shortly past midnight on 
Tuesdav? A. On Wednesdav, wasn’t it? 

Q. When? A. Yes, sir. 

Q. Wednesday morning? A. Yes, sir. 
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Q. But shortly past the midnight hour of Tues- 

161 day? A. Yes, sir; somewhere around 1 o’clock, 
from what I understand. 

Q. Tell me whether or not in the week before that and 
the days immediately leading up to this trip you had been 
overworking Mr. Burgess, your driver? A. No, sir, he 
■wasn’t overworked. 

Q. He was not overworked? A. He was not over¬ 
worked. 

Q. You know nothing concerning his being exhausted on 
trips shortly before this? A. No, sir, he wasn’t. 

Q. Let me ask you specifically whether or not on March 
19, while returning from a long trip from Florida to Lake 
City, he had an accident similar to this and crashed into the 
rear of another car. A. On March 19? 

Q. On March 19, 1944. 

Mr. Kirkland: I do not see the relevancy of 
this. 

The Court: I think that concerns another acci¬ 
dent. 

Mr. Sedgwick: 1 think I can connect it up, if your 
Honor please. 

Mr. Kirkland: 1 do not see how* he could under 
any conditions. A man might have an accident one 
day— 

The Court: It has no bearing or relevancv wrhat- 
ever. 

Mr. Kirkland: I move to strike it out. 

Mr. Sedgwick: May I connect it up or inform 
your Honor. 

The Court: You may ask another question. I 
sustain the. objection. 

By Mr. Sedgwick: 

162 Q. How* long had Mr. Burgess been driving this 
particular unit? A. This particular unit? 
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Q. Yes. A. He started driving for me in January, I 
think it was. 

Q. In January, 1944? A. January, 1944, yes, sir. 

Q. This accident occurred in May, 1944? A. In May, 
yes, sir. 

Q. Was he driving the unit on the Florida run that I 
have mentioned? 

Mr. Kirkland: We object to that. 

Mr. Sedgwick: This particular unit. 

The Court: That is apparently a preliminary 
question. I overrule your objection. 

Mr. Kirkland: All right. 

The Witness. No, sir, he was not driving that 
unit. 

By Mr. Sedgwick: 

Q. Was this particular unit involved in the accident 
that I have mentioned? 

The Court: I sustain the objection to another ac¬ 
cident occurring two months before this one. It has 
no relevancy. 

Mr. Sedgwick: I think it would be relevant on the 
point that if this vehicle was involved in another 
accident, it might not be worth as much as was in¬ 
dicated here, if it were damaged severely. 

The Court: It is in connection with that? 

Mr. Sedgwick: In connection with that. 

The Court: It may be on that ground, to show 
163 that it was less valuable. I will permit you to inquire. 

By Mr. Sedgwick: 

Q. Did the vehicle turn over in that case? A. The 
vehicle he was driving in April, that had the wreck, was not 
the same one he was driving in May. 

Q. It was not the same one? A. No. 
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O. Was it part of the same tractor? A. No part of it 

, ? 
whatsoever.' 

Q. Was it one of your two remaining tractors and trail¬ 
ers? A. Yes, sir, it was. 

Q. It was not this particular one? A. It was not this 
particular one. 

| Q. Had you given him on that particular occasion an 
assignment to run from Miami, Florida, up to Lake City 
on one continuous run without relief drivers? 

Mr. Kirkland: We object to that. 

The Court: What has some run a month or two 
before this accident got to do with it? Are you re¬ 
ferring to some run in April or in March? 

Mr. Sedgwick: I was not sure of the exact date 
until 1 had exact information. It was either March 
or April. 

The Court: I sustain the objection. 

Mr. Sedgwick: I otfered the evidence upon two 
grounds. One was property damage— 

The Court: 1 let you go into that. 

Mr. Sedgwick: Yes. The other ground on which 
I offered the evidence was on the point that continu- 
164 ously he was overworking this driver. 

The Court: You do not make any such showing 
when you offer evidence of what transpired two 
months before this accident; it is too remote. I sus¬ 
tain the objection. 

Mr. Sedgwick: May I show that from that day 
through succeeding days he was on this run every 
day -without rest ? 

The Court: Y’ou may show that he -was on runs 
and was overworked and tired. Get down to some¬ 
thing very near this accident. 

Mr. Sedgwick: All right. 



By Mr. Sedgwick: 

Q. What previous run next before this had Mr. Bur¬ 
gess been on ? A. The one before ? 

Q. The one before this accident. A. Burgess has been 
in the day and night—been in off the last run a day and 
night before he started on this one. 

Q. On this particular one? A. That is right. 

• • • • • 

165 FURTHER RE-DIRECT EXAMINATION by 
Mr. Kirkland: 

Q. Mr. Sedgwick just asked you whether you gave him 
any money. You did give him money? A. I gave him 
money. 

Q. You gave him $70 or $75? A. Seventy-five dol¬ 
lars. 

Q. Did you request any part of that back? A. I did 
not. 

# # • • « 


Morris Fox, 

was called as a witness for and in behalf of the plaintiff and 
testified as follows: 

Direct Examination by Mr. Rollins: 

Q. State your name, please. A. Morris Fox. 

• * # • • 

166 Q. Mr. Fox, what is your business? A. I own 
and operate the Washington Trucking Terminal. 

Q. Will you explain to the Court and jury just what 
you do at the Washington Trucking Terminal? A. At the 
Washington Trucking Terminal, trucks going north—that 
is, trucks coming from the South, going north, and trucks 
coming from the North, going south—clear through out 
terminal. 




Q. Do you know the plaintiff, Mr. McCutcheon? A. I 
do. 

Q. How long did you say you had been in this business? 
A. I have been in the business anywhere about eight to 
ten years—*closer to ten. 

Q. Did you notice the particular unit—tractor-trailer 
unit—of Mr. McCutcheon’s that was involved in this acci¬ 
dent? A. I did. 

Q. How many times had you had occasion to see it prior 
to the accident? A. Oh, 1 should say somewhere in the 
neighborhood of maybe five or six times. 

Q. Did you see it also after it had been in the collision ? 
A. I had. 

Q. That is, both the tractor and the trailer? A. Both 
the tractor and the trailer. 

1 Q. In the course of your business at the Washington 
Trucking Terminal, do you have occasion to buy and 
167 sell tractors and trailers? A. We do. 

Q. And to observe sales? A. We do. 

Q. And that has continued over the period of years you 
have related? A. Yes, sir. 

i Q. Do you also in connection with your business there 
have occasion to inspect and make estimates of damages 
to this type of equipment? A. We do. 

Q. Now,, did Mr. McCutcheon call you or telephone you 
with reference to the unit that was involved in this acci¬ 
dent on May 24? A. He did. 

Q. As a result of that conversation, did you make an 
investigation for him? A. Yes, sir. 

Q. Where did you go, and at what time of the day? A. 
At about 4:30 or 5 o’clock on the evening of May 24, Mr. 
McCutcheon called me on the phone from Lake City, South 
Carolina, and informed me that— 

Mr. Sedgwick: Objection. 

The Court: Sustained. 
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By Mr. Rollins: 

Q. Do not say what he told you; but as a result of that 
conversation, you went to a certain place? A. As a result 
of the conversation with Mr. McCutcheon, I went to North 
East, Maryland. When I got to North East, Mary- 

168 land, I was told— 

Q. As a result of the information you got at North 
East, Maryland, what did you do? A. When I got to 
North East, Maryland—I will have to say how— 

Q. Anyhow, did you go to any garage to inspect the 
unit? A. When I got to North East, Maryland, I went to 
Louie’s Garage, North East, Maryland. In other words, 
the traffic light on the highway, Route 40—it is a cross road 
at Route 40, at North East, and Louie’s Garage, I should 
say, is maybe a hundred, two hundred feet from the cross 
road. 

When I got to Louie's Garage, I observed a tractor that 
had been burned—completely demolished—and the trailer 
was sitting about 25 or 30 feet from the tractor. 

I inspected the trailer, and the trailer was damaged con¬ 
siderably on the front. Fire had damaged the trailer on 
the front, where the entire front had to be replaced; that is, 
the glass on the trailer had to be replaced, the refrigera¬ 
tion equipment had to be replaced on the front of the trailer, 
and the side of the trailer had to be replaced, and on the 
inside of the trailer the insulation in the trailer had to be 
replaced. More than half of it had to be replaced. The 
top ducts of the refrige ration unit liad to be replaced on the 
inside of the trailer, and the panels on the outside had to be 
replaced, and the plywood on the inside in front of the 
Kapok, which is the insulation in the trailer, had to be re¬ 
placed, and the flooring had to be replaced. 

* • • • • 

169 Q. Pardon me. Did you notice any beans at all 
in the trailer? A. Well, in the trailer there was 


some beams scattered around over the floor, where it look¬ 
ed as though they had probably taken baskets out of the 
trailer to try to put the fire out. 

Q. Go ahead. A. After leaving Louie's Garage, I went 
to old Route 40, which is now Route 7, and the State High¬ 
way Commissioner is located there. W hen I got there, 
there was no one there but a watchman. 



170 Q. How did you come to talk with him? A. Mr. 
Ward had Mr. Simpson contact me. 

Q. Mr. Simpson called you? A. Mr. Simpson called 
me at the barracks or the State Road Commission office. We 
were talking there on the ’phone. 

Q. Who is Mr. Simpson? A. He is foreman of the 
State Highwav Commission under Mr. Ward. 

Q. Go ahead. A. While talking on the ’phone with Mr. 
Simpson, I asked him with reference to the accident. I 
also talked to him with reference to the cargo. 

He told me that the cargo was badly damaged and that 
most of it had been thrown out on the highway and they 
had to use shovels and pick-up trucks and dump trucks to 
clear the highway. 

Then, I asked him whether he could tell me where the 
damaged beans were: I wanted to look at the beans. So he 
told me that they were over on the pile, and I asked him 
where the pile was, and he told me, and I went out and in¬ 
spected the beans. The pile was at the pig pen. The beans 
were placed there at the pig pen, and he told me there was 
one thing he could do with them—was to give them to the 
pigs, and the beans were burned and scarred and were not 
salable. 

1 Q. You have stated you were familiar with the values 
of tractors and trailers at that time. What, in your opin¬ 
ion, was the fair value of the tractor immediately-before 
and at the time of the collision? 
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171 Mr. Sedgwick: Objection. May I question him 
concerning the type of garage that he runs, before he 
answers that question? 

The Court: Yes. 

Bv Mr. Rollins: 

Q. May I ask this question: Have you qualified in the 
courts in Washington on different occasions for the pur¬ 
pose of giving your opinion of values? A. I have. 

Mr. Sedgwick: I object. 

The Court: 1 overrule the objection. 

Bv Mr. Rollins: 

Q. How many times ? A. In the neighborhood of maybe 
six or seven times. 

Mr. Rollins: The witness is yours. 

CROSS EXAMINATION by Mr. Sedgwick: 

Q. The question I wanted to ask you, Mr. Fox, was this: 
Is this trucking center a dispatching point and servicing 
center for interstate trucks moving through Washington, 
up and down the Atlantic Seaboard? A. It is a dispatch¬ 
ing point, repair place, servicing place, and any other inci¬ 
dentals that have to do with interstate trucks. 

Q. The dispatching has to do with the routing of trucks? 
A. The dispatching has to do with our own freight move¬ 
ments. 

Q. And then the matter of servicing has to do with 
gasoline, oil, battery checking, and that? A. Ser- 

172 vicing has to do— 

Q. Apart from the repair? A. Well, yes, that is right. 

Q. As to the repairing itself, you have a repair shop 
for trucks? A. We have a repair shop, and w T e also let 
some repairs out. 

Q, What I should like to know is this: What is vour 
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particular work in relation to these three services that you 
perform? A. Our particular work? 

Q. Yours personally? A. Mine personally? I happen to 
be the owner and operator of the entire terminal. I cover 
arivthing in or out of the terminal. 

Q. Speaking specifically of your repair shop, you are 
not a mechanic there, are you ! A. Oh, no, I am not a me¬ 
chanic. 

Q. You are not the service manager at the repair shop? 
A. I am in a sense, yes. 

Q. Xot in a sense. I mean do you have a man who is 
your service manager? A. Xo, I handle all that myself. 

Q. You handle all that yourself ? A. I do not make re¬ 
pairs on anything that lias to be repaired. I pay all the 
bills. 

Q. But do you yourself inspect damage—any damage? 
A. I do inspect damage. 

Q. You do not have mechanics for that purpose? 
173 A. I tell the mechanic what to do. 

Q. Even though you may not see the vehicle? A. I al¬ 
ways see it before he does. 

Q. You always see the vehicle? A. Yes. 

Q. That all comprises the work of this service center of 
yours? A. I didn't get that. 

Q. Mliat you have told us is the extent of your opera¬ 
tions? A. Yes, that is right. 

Q. Now, will you tell me, then, whether or not— 

Mr. Sedgwick: I will withdraw that question. I 
think that is all, unless as bearing on the point of 
whether there is any room now in his testimony to 
draw the inference that there is any buying and 
selling there. 

The Court: You might inquire about that, if you 
would like to know. 
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Mr. Sedgwick: He lias not indicated thus far. and 
he said these three services— 

The Court: Do you want the Court to inquire? 

Mr. Sedgwick: I do not mind. It is immaterial 
to me. I do not care who does it. 

By Mr. Sedgwick: 

Q. Mr. Fox, as to these sales that you say you have 
made, that you mentioned something about, what branch of 
your service takes in buying and selling? A. About two 
months ago we sold two tractors. 

Q. We are talking about an accident last May, in 
174 1944, not since then. A. We buy those tractors and 

trailers all the time. 

Q. Whom are you connected with? A. With the Wash¬ 
ington Trucking Terminal, my company. 

Q. You have mentioned three branches of your service: 
dispatching, service, and repairing. Do you have a sales 
room? A. We do not have what you would call a sales 
room. We have a lot there that is about 300 feet front by 
400 feet deep and are just about getting ready to build a 
new’ warehouse with another garage. 

Q. Prior to May 24 of last year, w’hen w’as the last time 
that you sold a tractor and trailer just like this one? A. 
Exactly like this one? White tractor and trailer? 

Q. Exactly like Mr. MeCuteheon’s? A. Not a White. 
It may have been some tractor and trailer, but not a White 
—not exactly like his. 

Q. Not exactly like his? A. No. 

Q. When prior to last May did you sell a White tractor 
and trailer like his, if you ever did ? A. It must have been 
about 1940. 

Q. Back as far as 1940? A. That is right. 

Q. You have not sold any tractors and trailers like his 
since then? A. We have sold tractors and trailers, but 
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thev were not Whites. We mav have sold a G.M.C. or an 
• • 

International K-8 or K-ll, which would be equivalent to 
what he had. It would not be a White. It would be a Frue- 
hauf trailer, though, of the same type. 

175 Q. But that might be a much better vehicle, don't 
you suppose ? A. It might be much better, or a lot 

less vehicle—it might be a Ford. 

Q. That would depend on wear and tear.' A. Not 
a 1 wavs. 

9 

Q. Did you in the five years prior to May 24, last year, 
sell anv White tractor-trailer similar to this one / A. Well, 

*r ' 

White tractor-trailers are pretty hard to buy. Any White 
is a good tractor-trailer. Very few people want to dispose 
of a White. You can dispose of G. M. Cs., that are, as far 
as worth is concerned, the equivalent; or you can dispose 
of K-8 Internationals, which may be the equivalent or big¬ 
ger, but when you try to pin me down to a White, it is pretty 
hard for me to sit up here and tell you that 1 have sold 
Whites. I have sold Whites. 

Q. You have not within five years? Your answer to 
that is what I would like to know. A. In five years, not a 
White, hut its equivalent. 

DIRECT EXAMINATION resumed by Mr. Rollins: 

Q. In the course of those five years Mr. Sedgwick was 
talking about, do you know of sales of Whites? A. Oh, yes. 
Q. Do you know what they have sold for? A. Oh, yes. 
Q. You are familiar with the prices of the vehicles? 
A. Yes, sir. 

Q. And with their efficiency, age, and so forth? 

176 A. Yes, sir. 

• • • • » 

Mr. Sedgwick: I object simply on the ground I 
advanced before. 

The Court: What was that ground? 
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. Mr. Sedgwick: It seems to me that he is now being 
called to state hearsay evidence, something he has 
heard as to other sales. I believe that has to be 
excluded on the ground of hearsay. He himself 
has not engaged in the buying and selling of White 
tractor-trailers like this within tive years prior to the 
date of the accident. It hardly seems to me that he 
is well versed in the actual value of a White trailer 
like this under those circumstances. If he had said 
he had sold and bought within a 5-year period, that 
would remove my objection. But it seems to me his 
knowledge is more concerned with Internationals 
and other trucks than it is concerned with White 
trucks. 

The Court: I thought he was asked his opinion 
as an expert. I had not heard anything which indi¬ 
cated that he was being asked for any hearsay. 

Mr. Sedgwick: The question I heard had to do 
with whether or not he had heard other sales dis¬ 
cussed. 

The Court: Those matters go into his qualifica¬ 
tions as an expert. 

Mr. Sedgwick: But the truth or accuracy of those 
statements would be dependent upon other people 
not here for the jury to see. 

177 The Court: Those go to his qualifications as an 
expert. 

Mr. Sedgwick: Does your Honor feel that he is- 
qualified? 

The Court: I feel that he is. 

You may inquire. 

By Mr. Rollins: 

Q. Mr. Fox, in your opinion, and from your knowledge 
of the vehicles involved here, or rather from the tractor 
involved, what was the fair market value of this tractor 



immediately before and at the time of the collision? A. 
The tractor itself was worth, and the sale value at that 
'time would be in the neighborhood of, from $3,000 to $3,500. 

Q. Are you familiar with these invoices of the Fruehauf 
Trailer Company, which are in evidence, and which total 
for the repairs to the trailer the sum of $1,170.03 ! A. 1 
saw the invoices, yes, sir. 

Q. Broken down as follows: that is, for repairs to the 
trailer, $1,069.49; repairs to the fifth wheel, $54.54; and 
to the refrigerator motor, $46, to make the total I have 
given. You also have examined these bills? A. 1 have 
examined those bills. Mr. McCutcheon did get a break 
on those bills. He did get a discount off of that, which is 
very, very seldom done. 

Q. in your opinion, and from your examination of the 
trailer in question, are these charges fair and reasonable? 
[A. They are fair and reasonable. 

• • # • * 

i 

178 By _\tr. Rollins: 

Q. Did you make an estimate of what, in your 
opinion, would be the reasonable cost of repairing this 
trailer? A. Y T es, I did. I called Mr. McCutcheon on the 
phone— 

Q. Do not tell what you called Mr. McCutcheon for. In 
yciur opinion, at the time you examined it, what did you 
estimate to be the fair cost of the repairs to this trailer? 
A. Between twelve and fourteen hundred dollars. 

• • • • • 

181 Q. You spoke of a conversation you had with 
Mr. Simpson? A. That is right. 

Q. The foreman of the Roads Commission? A. Yes. 

Q. You told us about that conversation. Did you tell 
all of it? A. Oh, we spoke with reference to the accident 
—with reference to the flares. 
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Q. That is what 1 should like to have you tell. Will 

182 you tell what your conversation was with the Roads 
Commission foreman on the matter of the accident, 

how it occurred, the existence of flares, and what caused 
the fire? A. While we were speaking there, Mr. Simpson 
told me on the phone that it had been raining that night, and 
it was drizzling, kind of heavy mist, and that he was coming 
down, going towards Washington, on the other side of the 
dual highway, when this accident had occurred. 

1 asked him then—1 said, “Mr. Simpson, did you see any 
flares anywhere out, or how did the thing really happen?" 

He told me—he said, “When I got there, it had happened 
already.” 

1 said, “Did you see any flares then?” 

He said, “No, 1 didn’t see any flares. The only flares 
that were there were the barricade flares 1 put out myself 
after the accident.” 

Then, he said to me something with reference to the fire 
engine getting there, and it couldn't pump any water, and 
they had to call another fire engine, and it couldn’t pump 
any water. Then he had to get a hundred-gallon tank and 
pump -water there. 

Then, he started to tell me about how the colored fellow 
in there was screaming to get out. 

I said to him, “Why couldn’t you crowbar the thing 
open?” 

He said, “The door was opened. The hoy was pinned in. 
We couldn’t get him out.” 

T said, “You could have done something to get the hoy 
out. My God! You should have got somebody with an 
acetylene torch.” 

He said, “The flames were pretty hot, and we 

183 couldn’t get close enough to it; but we couldn’t get 
him out.” 

Then T asked him the question ahout the flares. 
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He said, “As far as I can tell, there weren't any Hares”; 
and the only flares out there were the flares he put out— 
barricades and the flares he put out after the accident to 
divert traffic around after the accident. 

I also asked him whether the truck was off the highway, 
and he made the remark to me that the truck should have 
been off the highway. It was not off the highway. It had 
enough room to get off the highway, and it didn’t get off. 

I said to him, then, “The accident happened down in a 
hollow, didn't it? Don't you think the boy ought to have 
taken the truck off?" Something like that; in other words, 
it was general conversation with reference to what had 
happened, and that is about all it was. 

# • * • # 

185 Mr. Rollins: With the Court’s permission, may I 
ask th£ witness a question which I neglected to ask 
on direct examination? 

The Court: Very well. 

By Mr. Rollins: 

Q. In the course of your business operations, that you 
have related to the Court and jury, are you familiar also 
with what is the fair rental value of tractors and trailers? 
A. Yes, sir. We are in that business. 

Q. What is the rate? Is it daily, weekly, or what? A. 
The rate—The way it is figured is the consensus of opin¬ 
ion— 

By the Court: 

Q. Answer the question. Daily or weekly? A. It is 
dailv. 

By Mr. Rollins: 

Q. It is a daily rate? A. Yes. 

Q. What is the fair and reasonable daily rate for the 
rental of a tractor-trailer; and then, if you please, break 
it down so as to show what is the fair rental for a trail¬ 
er. 
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186 Mr. Sedgwick: Objection. 

The Court: 1 sustain the objection unless he 
states he knows what the fair rental is in South 
Caroline as applied only to the trailer. 

Mr. Rollins: May I ask this question first: 

By Mr. Rollins: 

Q. Is there any difference between the rate which would 
prevail in, we will say, Washington and that in North 
Carolina as to the rental value of trailers? 

Mr. Sedgwick: Objection. 

The Witness: No difference at all. 

The Court: It is not a question whether it is any 
different: it is a question of whether he knows what 
the fair rental value is in South Carolina. 

Bv Mr. Rollins: 

ml 

Q. Do you know what the fair rental value would have 
been in May, 1944, in, we will say, South Carolina ! A. Yes, 
sir. 

Q. You say you do! A. Yes. 

Mr. Sedgwick: May we have some inquiry on 
whether he does or not? 

The Court: All right. Co ahead and ask him. 

CROSS EXAMINATION by Mr. Sedgwick: 

Q. Had you been in South Carolina during the last year 
or six months prior to the accident to do any renting! A. 
Yes, sir. 

187 Q. When and where? A. I was at Lake City, 
South Carolina, and I was at Beaufort, South Caro¬ 
lina, to rent trucks. 

Q. When? A. Oh, I go there quite often. 

Q. I mean when do you speak of now? A. Well, within- 
a six months period I have been there twice. 

Q. T mean before the accident happened. A. I go there 
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on an average of maybe once a month anyway before the 
accident happened. 

Q. Before the accident happened? A. Yes. 

Q. What did you rent when you were down there? A. 
Tractors and trailers. 

Q. Did you rent them out or for your own use? A. I 
rent them for my own hauling. 

Q. You are in the hauling business too ? A. Yes, sir. 

Q. You are in all these businesses you have mentioned 
here this morning? A. Yes, sir. 

Mr. Rollins: May 1 proceed? 

Mr. Sedgwick: Yes. 

DIRECT EXAMINATION resumed by Mr. Rollins¬ 
es What was the fair rental value of a trailer in May 
of 1944 in South Carolina? A. In May, 1944? That is 

last vear? 

* 

188 Q. That is right. A. The fair rental value would 
be $40 per day per trailer. 

Q. From your examination of the trailer in question, 
what, in your opinion, would be the amount of time re¬ 
quired to make the repairs which were necessary and which 
were made to this trailer? A. In normal times— 

Mr. Sedgwick: That is not the question. 

By Mr. Rollins: 

Q. No, at that time. A. At that particular time it 
should take*in the neighborhood of anywhere between eight 
to ten weeks. 

Mr. Rollins: The witness is with you, sir. 

CROSS EXAMINATION (continued) by Mr. Sedgwick: 

Q. Mr. Fox, suppose down in South Carolina I had 
w'anted to rent a truck for an entire month. Without loss 
of use, or anything else, I wanted to rent a tractor-trailer 
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for an entire month’s period. Could I not get a reduced 
rate for renting it by the month? A. No, sir. 

Q. 1 could not ? A. No, sir. 

Q. Why not? A. Because that is not the practice. 

Q. Do you mean it is impossible for one owner of a 
truck to rent it a month at a lesser rate? A. It is not a 
question of its being impossible; it is a question of 
189 practice. That trailer may be tied up, and you rent it 
to me for a month, and I don’t get the use of it; I 
am stuck. 

Q. Suppose 1 am the owner of a vehicle down in South 
Carolina, I do not have anything to ship, and my vehicle is 
apt to be idle for a day or two out of each week. Assuming 
that background, and assuming T have a chance to rent my 
truck out over a 30-day period continuously, will I not do 
it at a lower monthly rate than I will for a daily rate? A. 
I don’t think you would, sir. 

Q. You do not think I would ? A. No, sir. 

Mr. Sedgwick: That is all. 

• t • • • 

191 Specifically, we offer section 240 (b), which reads 
as follows: 

“Whenever any vehicle described in subsection 
(a)’’—speaking parenthetically, that would be the 
type of vehicle here—“or its lighting equipment is 
disabled during the period when lighted lamps must 
be displayed on vehicles and such vehicle cannot im¬ 
mediately be removed from the main traveled por¬ 
tion of a highway outside of a business or resident 
district, or when any disabled vehicle described in 
subsection (a) is parked on the highway in such 
position near the crest of a hill or curve as to create 
danger to other users of the highway, the driver or 
other person in charge of such vehicle shall imme¬ 
diately cause such flares, lanterns, or other signals 
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to be lighted and placed upon the highway one at a 
distance of approximately 100 feet in advance of 
such vehicle, one at a distance of approximately 100 
feet in the rear of such vehicle, and the third upon 
the roadway side of such vehicle, 

• • • • • 

19:2 (Certified copy of weather conditions, under seal 
of Department of Commerce, Weather Bureau, was 
marked as Plaintiff’s Exhibits 2 and 3 and received 
in evidence.) 

• • i • • 

Plaintiff’s Exhibit 2 is a certified copy of the 
weather reports, in which the Acting Chief of the 
Weather Bureau has certified that the annexed copy 
is a true copy of the original of the weather condi¬ 
tions at Elkton, Maryland, May 23-24, in the year 
1944, on file in the United States Weather Bureau. 

• • • • # 

193 This covers the month of May, 1944, and it shows, 
opposite the date of May 23—that is, the day imme¬ 
diately before the accident—that there was a precipi¬ 
tation of rain from 5:30 p. m. continuing up to mid¬ 
night, and that so far as the amount was concerned, 
it was .04 inches of rainfall. The description of the 
character of the day of the 23rd of May is “cloudy.” 

Now, the next entry is as of the date of May 24 
and indicates that after midnight the rain was still 
continuing. 

In the column “Time for beginning and time for 
ending,” there is marked “D. N. A. M.,” and the 
amount of precipitation is 1.10. The description of 
the character of the day is “partly cloudy.” There 
is a notation at the bottom which says “D. N. A. M.,” 
which means that the rain continued during the night 
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and up to antemeridian, which would be before 12 
o’clock noon. There is also an indication that the 
station reporting is near North East, Maryland. 

Plaintiff’s Exhibit 3 is a certified copy of the 
weather report at Perry Point for May 23 and May 
24. It has the same indication that the station is 
Perry Point, Cecil County, Maryland, that the read¬ 
ing was made at 6 p. m., and indicates that on May 23 
rain began in the postmeridian—p. m.—12 o’clock— 
and continued up to midnight, and the precipitation 
was .10, described as a thunderstorm. 

194 The next entry, on the 24th of May, indicates that 
the rain continued and was continuing up to 8:15 
a. m.; that the time of the ending of the rain was at 
8:45 a. m., and the amount of the precipitation was 
2.8. It is also described up to the time of ending, 
D. N. A. M., which means during the night and ante¬ 
meridian, or up to 12 o’clock. The station reporting 
with available data was near North East, Maryland. 

With that, if your Honor please, we will close the 
the plaintiff’s case. 

Mr. Sedgwick: I desire to make a motion. 

The Court: You may come to the bench. 

(Counsel for both sides approached the bench and 
conversed with the Court as follows:) 

Mr. Sedgwick: I do not wish to speak at any great 
length but merely to acquaint your Honor with the 
Maryland decisions. My motion is to find a directed 
verdict in favor of the defendant, or in the alterna¬ 
tive a motion to dismiss upon failure to show free¬ 
dom from negligence on the part of the McCutcheon 
driver, Henry Burgess. Without taking great time, 
I have culled the decisions, which your Honor can 
hastily read, and which I say support my motion and 
show definite contributory negligence on the part 
of the McCutcheon truck driver. 
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The Court: l)o you contend that in Maryland it 
is necessary for the plaintiff to establish the absence 
of contributory negligence as part of his case? 

Mr. Sedgwick: I do not know as a matter of knowl¬ 
edge whether that is true or not. 

The Court: I was wondering whether that was 
your contention. 

Mr. Sedgwick: Xo. 

• ••it 

195 The Court: For the purpose of your motion, you 
have to assume as a fact all the evidence which the 
plaintiff has adduced and all reasonable inferences 
deducible therefrom. Then, in order to grant your 
motion, I must conclude as a matter of all that all 
reasonable men must reach a conclusion that con¬ 
tributory negligence or sole negligence on the part of 
the plaintiff was established by a preponderance of 
the evidence. I cannot so conclude. I think reason¬ 
able iyen might differ. I deny the motion. However, 
I am not waiving your right, if you do put on evi- 

196 dence, to renew your motion afterward. 

• • * • # 


207 John William Champion, 

was called as a witness for and in behalf of the de¬ 
fendant and, being first duly sworn, was examined and tes¬ 
tified as follows: 

Direct Examination by Mr. Sedgwick: 

• # • • • 

208 Q. You were the driver of the vehicle that was 
disabled? Is that true? A. That is true. 

Q. Where had you boarded that vehicle? A. Baltimore. 
Q. About what time? Do you recall? A. It was around 
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in the neighborhood of 11 o’clock; I don’t recall the exact 
time. 

Q. I am interested—the jury and all of us are—in the 
type of vehicle you had—its size, weight, and the lighting 
equipment that was part of that vehicle. Will you describe 
it? A. It is a 710 White motor tractor-trailer unit. It has 
headlights separate from the trailer lights, running lights 
on the top of the trailer, tail lights on the bottom of the 
trailer, on the rear of the trailer. 

* • # * • 

Mr. Sedgwick: I will ask you to mark this as De¬ 
fendant’s Exhibit 1, please. Since all the pictures 

209 will be presented in order, may I have them all mark¬ 
ed at the same time ? 

The Court: Were they stipulated at pretrial? 

Mr. Sedgwick: Yes. 

Mr. Kirkland, do you agree to our joint use of 
these photos? 

Mr. Kirkland: Yes. 

• • * * * 

Q. Did a man appear on the scene to take these pictures 
while you were there? A. Yes, sir. 

Q. How soon after the accident did he arrive? A. I 
would say he arrived in approximately just an hour. 

Q. His name was Mr. Lawson, was it? A. Yes. 

• • • • • 

210 Q. Will you look in the upper left-hand corner, 
in the upper right-hand corner, and the lower left- 

and right-hand corners of your vehicle, and also as to the 
tail light, and will you tell us what type of lighting appa¬ 
ratus is on the rear of your truck? A. Well, it has a light 
up here t-o the right (indicating). There is one to the left. 
It has a tail light and stop light, two signal lights, and two 
reflectors were on. 
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Q. Tlrey were working on this particular occasion, were 

thev ? A. Oh, ves. 
i 

• • • • • 

211 Q. t hand you Defendant’s Exhibit 3 for identifi¬ 
cation and ask you what that is. A. This is the one 

that ran into the rear of mine. 

Q. That is the McCutcheon vehicle? A. Yes, sir. 

* • • • # 

212 Q. You were describing the kind of night it was. 
A. When I left Baltimore, it was raining, and it 

rained severely the early part of the night. 

Q. As you approached Havre de Grace and crossed the 
toll bridge, from that point on what kind of weather was 
it! A. Well, it was drirzling rain. It had quit just be¬ 
fore I had broken down. 

Q. WTiat caused your truck to break down? A. I 
never did know. Tt was towed back to Baltimore. 

T • • • • • 

Q. I believe your vehicle finally stopped at the bottom 
of this grade, between two hills? A. That is true. 

Q. When you came down the hill, before you came to 
a stop, will you tell me how long that hill is? A. About 
a thousand feet. 

Q. How long is the up-grade? If you had been able to 
continue on, how long is that hill going up? A. I would 
say that hill is better than 500 feet up there. 

Q. At the time your vehicle came to a stop, will 

213 you tell me its exact position with respect to the 
paved*portion of the highway? A. Well, the right 

wheels were off the concrete; the left wheels were not; they 
were on the [concrete. 

Q. How much space was there between the left side of 
your tractor-trailer and the center line dividing the two 
lanes going north? A. I would say it was between 18 
inches and 2 feet between my left wheels— 


t 
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Q. 1 ell me what you did upon your truck coming to a 
stop, first. What was the first thing you did? A. The 
first thing I did was get out and lit a red fusee. 

Q. Describe a fusee for us. What is it? A. A fusee 
is approximately about that long (indicating). It has a 
point on the l>ottom you can stick in the ground with it, 
and the top of it pulls off and strikes the same as a safety 
match on a safety box, and it lights a red flare. 

Q. How long does that last? A. Between 10 to 15 
minutes. 

Q. How many did you place? A. Two. 

Q. Who was the first one to arrive, of any other people, 
at the time your truck first came to a stop? A. A driver 
by the name of Anderson. 

Q. He is in the witness room out here now? A. That 
is right. 

Q. When he arrived, where did he park his vehicle ? A. 
In front of mine. 

214 Q. What did the both of you do? A. Well, I 
put out red fusees, and he got pots and was helping 
me set pots out. 

Q. Which of the pots did you set out, and which did he 
set out? A. Anderson set the rear pot; I set one in the 
middle and one in the front of the truck. 

Q. Be specific about the particular places where you 
set pots. A. On the right side of the middle of the lane. 

Q. Going which way ? A. Going north. 

Q. Where with respect to your truck? A. The truck 
was sitting to the right of the pots. 

Q. I understand, but I mean as to the pots strung along. 
A. One was in front of the truck, between 40 and 50 feet; 
one was setting in the middle of the truck, and one was 
setting approximately 75 to 100 feet to the rear of the 
truck. 

Q. Which pots did you personally set? A. The middle 
one and the one in front. 
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Q. Did Anderson set the remaining one/ A. The re¬ 
maining one. 

Q. That is, the one to the rear? A. To the rear, yes. 

Q. Without repeating it, I understand you and Ander¬ 
son had some conversation. Did you talk about it? A. 
Yes, sir. I was talking about it. 

Q. What happened to Anderson? A. After we could¬ 
n’t get my motor going, Anderson left to go to call back to 
Baltimore that I needed help. 

• • i • • 

215 Q. What did you then do? A. Nothing I could 
do then but wait for help to arrive from Baltimore, so I 
just crawled up in the truck and sat down. 

Q. While you were sitting there, how long in point of 
minutes or }ime were you sitting in your truck before you 
were run into by the McOutcheon truck? 

• • • • • 

A. I would say that was around 45 minutes more or 
less; I never paid much attention to the time. 

Q. During the time which you have estimated to be 45 
niinutes, tell us something of the traffic, if any, that moved 
by you there. A. Traffic was continuing to move on all 
night. 

Q. What kind of traffic? A. Tractor-trailer traffic, 
truck traffic, automobile traffic. 

Q. That'all passed your vehicle while it was there? A. 
That is right. 

Q. Did any of them strike any of those pot flares and 
put any of them out or extinguish them, or anything like 
that? A. No, sir. 

Q. While you were sitting there during that period, 
what was tile next thing that happened? WTio was the next 
person to come along? A. Mr. Gurnick was the next one 
to come in that stopped. 


j 
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216 Q. What did he do? A. Stopped in front of my 
truck, came back again, and asked what was wrong. 

I told him. I also told him Mr. Anderson had gone to make 
a call. He stayed there and talked to me for a minute, and 
he started to leave. As he did, he yelled to me to jump: 
that a man was running into me. 

Q. In your own way, just tell the jury what happened. 
A. He was standing, talking to me, and he yells to me 
to jump; this man was going to run into the back of me. 

I started to get out of my cab, but 1 didn’t get out: the 
man hit before I had a chance to get out. 

Mr. Gurnick ran in front of my truck, to get away from 
the truck. So after he struck, we started to the rear of 
my truck. Just as we got to the rear of my truck, that one 
burst into flames. 

• * * * * 

So we eventually tried to break that door, but we couldn’t 
get the door open, at any rate. 

Q. Whom do you mean? A. Mr. Gurnick, myself, and 
Mr. Simpson, the State Highway employee. 

# • • * • 

217 Q. Were any other witnesses around the door? 
A. Nobody but just the three of us. 

Q. Continue with your story as to what happened. A. 
After we found out we couldn’t get the man out, Mr. Simp¬ 
son left to go call the police, and at the same time he called 
the fire department. 

I guess in approximately 15 minutes after Mr. Simpson 
left, a fire engine arrived, and it had some water, and the 
engine had it threw on, but that didn’t do the fire any good, 
so they put a hose down in the creek to try to suck water 
from the creek—run it through the creek to the fire engine, 
which would pump it to the burning truck. They couldn’t 
get that engine to work, for some reason, so they took that 
engine back and brought a second engine. For some rea- 
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son, that engine wouldn't work, so the next morning-, at 
approximately 5 o’clock, they got a third engine from 
Havre de Grace, Maryland, which had a large chemical tank 
and came up and used his chemicals, but he didn't have 
quite enough chemicals to put the fire completely out, so 
he had to return to Havre de Grace to refill his tank and 
come back, and on the second trip was when the fire was put 
out. | 

Q. Ilow long did you remain at the scene of the acci¬ 
dent, from tjie time your vehicle first came to a stop until 
the time you left? A. I didn’t leave there until the next 
morning. It was between 6:30 and 7 o’clock; I don’t know 
the exact minute. 

Q. You, of course, testified at Baltimore about a 
218 montl) ago, in the case there? A. Yes. 

Q. Do you remember that there testified in that 
case a colored gentleman named Louis Rose, who testified 
here yesterday? A. Yes. 

Q. At what point in the whole incident of the accident 
did he first arrive on the scene? A. I don’t recall ever 
seeing him. 

Q. You did not see him yourself at all? A. No, sir. 

Q. You have identified the ones who were with you as 
being Mr. Simpson and Mr. Gurnick? A. That is right. 

Q. Who was the next one who came along, stopped, and 
did anything? A. A Mr. Russell. 

Q. Yesterday, right after the noon period, a white gen¬ 
tleman named Eagle came into court and testified. You 
saw him out in the witness room, did you? A. Yes, sir. 

Q. When was the first time during that night’s affair 
that you sa\V him at the scene? A. I didn’t see him at all. 

Q. Who was taking charge of the situation while you 
were trying to extricate this man from his truck? A. I 
don’t know who was taking charge. There was only three 
of us there, and all three of us were trying to get the man 
out of the cab. 
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Q. Did there come a time when the police officer 

219 arrived? A. The police officer arrived later, yes, 
sir. 

Q. How long after the accident was it that troopers 
came? A. I would say it was an hour after the accident 
before the trooper got there. 

Q. Was his name Thomas ? A. That is right. 

• • • # • 

220 Q. Now, Mr. Champion, while you were there, 
what happened to the cargo of beans that were in the 

McCutcheon truck, if you know ? A. Those beans were un¬ 
loaded by volunteers, different truck drivers, and all en¬ 
deavored to save them if possible. 

Q. Where were they first placed when they were taken 
from the McCutcheon truck? A. Well, some of them 
placed directly behind McCutcheon’s truck, on the right- 
hand side of the road. Some of them were placed over in 
the grass plot. I think they carried in the grass plot so 
that they wouldn’t have to carry it so far back to the rear 
of the truck. 

Q. What ultimately happened to those beans, if you 
know? A. That I couldn’t answer. 

Q. Did you ever see them again, or did they disappear? 
A. They was all there, to my knowledge, when I left there 
that morning. 

Q. You never saw them again after that? A. No, sir. 
Q. You do not know wffiat happened to them? A. No, 
sir. 

• • * • • 

221 Q. I do not think I asked you—in fact, I think I 
overlooked asking you—to describe to the jury these 

pots. You did describe the fusees and said that they lasted 
10 or 15 minutes. What about the pots? A. Those pots 
are round pots and have a wick in them and burn free oil. 
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When thev are lit, thev star lit. The rains and snows and 
storms don’t put them out, and they burn for about 12 
hours. 

Q. I hand you Defendant’s Exhibit 2 and ask you if 
you see two in the foreground? A. Yes, this is the type 
pot. 

1 Q. How many in all were set out? A. There were three 
set out. > 

I # • • • • 

i 

CROSS EXAMINATION by Mr. Kirkland: 

Q. You have just been shown these pictures which are 
in evidenceJ I want, first of all, to show you the picture 
marked “Defendant’s Exhibit 2.'’ 

Will you hold that in one hand, so that the jury can see? 
Which of the two trucks appearing in the picture was the 
truck that you were driving? A. This one here (indicat¬ 
ing). 

Q. That the large truck which appears, and not the 
one with the word “Brooks” on the license tag 

222 1 X 829; that is correct, is it not? A. 1 X 828. 

Q. Yes, that is correct. Then, the truck bearing 
license platej Xo. 1 X 828 is not the truck you were driving? 
A. No, sir. 

Q. Do you know whose truck that was? Which driver’s? 
A. Yes; this is Mr. Russell’s truck. 

Q. Mr. Russell is the man you said came up after the 
accident was over? A. That is right. 

• i • • • 

223 Q. < The pot light which appears in the picture is 
not one of the pot lights you say you put out or Mr. 

Anderson put out? A. I put this one out myself (indi¬ 
cating). 

Q. But with reference to the stalled truck before the 
impact, that light is not one that yon put out? A. Xo, sir. 

1 Q. In fact, it is across the road, is it not, on the left- 
hand side? 4 A. This is across the intersection—across 
there (indicating). 
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Q. Is it not also true that after the accident, when the 
police arrived, or even when Mr. Simpson was there, the 
traffic was diverted to the other side of the road? A. Yes. 

Q. After the accident, no more cars proceeded up your 
way? A. Not this way, no, sir. 

• * • • • 

224 Q. Where had the truck come from when you got 
it in Baltimore? A. It came from Richmond. 

Q. Did you notice its condition with reference to dust 
and dirt? A. No, sir, I didn’t notice nothing particular 
about dust or dirt. 

Q. Could you tell us whether that is dust and dirt from 
the rainstorm, which is in the upper picture? A. No; I 
don’t know what to say that is. 

Q. Can you tell us whether or not the light in that place 
was covered with mud? A. I did. I can tell you the lights 
were burning when I left Baltimore. 

Q. But you cannot tell us what that smudge mark is 
which appears in the back? A. I don’t know what that 
spot is, no. 

• • * • • 

226 Q. In other words, they give off light which 
strikes them like a mirror? A. Yes. 

Q. This particular night was stormy, as you described. 
Do you know whether those reflectors were absolutely clear, 
without either dirt or mud upon them? A. I couldn’t say 
that. 

Q. You could not tell this jury that at the time of the 
accident those reflectors were perfectly clear and not muddy 
or dirty? A. No, I couldn’t say that. 

Q. Having in mind the traveling conditions of the night, 
would you say there was mud upon them at all? A. T 
don’t know whether there would be mud on them; thev 
mav have been wet from water being throwed. 

• • • • • 
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227 Q. I notice in the top of your trailer there you 
have no mud guards above the tires. A. No, sir, 
there is no mud guard. 

Q. Were;the mud and dirt which the tire picked up 
thrown back- against the bottom of the trailer? A. Yes. 

Q. Does not that also hit the reflector? A. A certain 
amount is bound to come up against the bottom. 

Q. Would you not feel that it would also be bound to 
hit the outside or front of the reflector? A. I don’t know 
as much of it would, because you are going away from it. 

Q. Can you tell us whether that night any of it did at 
all? A. I Wouldn’t tell you. When I left Baltimore, I had 
reflectors on there. 

Q. 1 am talking about their condition, not their presence 
on there. I am asking whether either one was covered with 
mud. A. I couldn't say that or not. 

Q. Covered with mud or dirt or water. A. I couldn’t 
sav that. 

* r 

Q. | But a dirty one, or one covered with mud, 
22S could not give any reflection? A. I have seen dust 
and dirt on them give some reflection. They might 
not throw so far, but they give some reflection. 

Q. When you were coming down hill, is it your testi¬ 
mony that your motor started to cut out, as you drivers 
describe it?j A. That is right. 

Q. It began to spit, as we would say? A. That is right. 

Q. Was'that because of the rain that night? A. I don’t 
know what happened to it. As I said before, the truck was 
towed back to Baltimore. 

Q. When did you first get the impression in your mind 
that the motor was going to cut out or that you were 
going to have trouble with it? A. As I was coming over 
the ridge and starting down. 

Q. You spoke of the point of this accident as being in a 
hollow, with a thousand or 1500-foot downgrade and a 500- 




103 


foot upgrade; is that correct? A. That is right; a thou¬ 
sand-foot downgrade. 

Q. As you started down the thousand or 1500-foot grade, 
that would be about what? Five or six city blocks? A. 
I don't know exactly how long a city block is. 

Q. Is the average city block two or three hundred yards 
or a hundred yards? A. Something like that. 

Q. So if you were correct in your estimate, it would be 
approximately five city blocks? A. I said 500 up. 

Q. A thousand down and 500 up. So it would 
229 run about three to four city blocks. 

Mr. Sedgwick: That is, assuming city blocks are 
only 300 feet long. 

By Mr. Kirkland: 

Q. Do you know* how’ long an average city block is? A. 
No, sir, I don’t. 

Q. Have you ever in your driving experience had to 
approximate or estimate it ? A. I have never estimated it. 
I kind of got the idea it w’as between 250 or 300 feet. 

Q. Just by wrav of measurement, it w’ould average about 
three or four blocks, w’ould it not? A. Something like that. 

Q. As you started dowmhill, did your motor cut out? 
A. The motor got popping and spitting before I got to the 
top of the hill. 

Q. This particular road has a gravel side? A. Should- 
der. 

Q. In fact, dowm near wdiere you stopped there is a 
parking area? A. Parking area? 

Q. Where cars can drive off actually and park? A. 
That is a parking area wdiere automobiles can go in and 
park. 

Q. And park completely off the surfaced highway? A. 
That is right. 

Q. When your motor started to spit, what did you do 
about trying to make it run? A. I have seen it do 
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230 that any number of times, and it would start up 
again, and it appeared it would do this, and I was 
trying to get it to do that. 

<^. What were you trying to do? A. Just keep it in 
gear, to keep it rolling. 

Q. Change your spark? A. The spark is automatic on 
that; it works with the gas. 

Q. Did you do anything manually? A. I tried choking 
it, and it didn’t seem to do it any good: it just got right in 
the hollow and went out completely. 

Q. How many times coming down grade did you try 
to do something either manually or in some other way to get 
this car to run? A. I tried to get it going all the way 
down grade. 

(). Continuously down, the entire time? A. That is 
right. 

Q. You were having trouble all the way down the grade 
of a thousand feet? A. That is right. 

Q. You had room to drive off even into the parking 
space and be completely off the road? A. Let me explain 
these parking spaces. They are very difficult to get a unit 
of that type in them. There is a line of poles running like 
this (indicating), then an open space to drive in there. 
This line of poles makes a loop, and it is very difficult to 
get a tractor-trailer in. You would have to swing away 
over to the left of the road to come in and get in there. 

Q. Where do you say this parking area was wdth 
231 reference to the accident? A. Right in the begin¬ 
ning, right where I w’as. 

;Q. Opposite wiiere the accident occurred? A. That is 
right. Not completely opposite. I didn’t have the area 
completely blocked over there. 

Q. Is it your testimony that the parking area is directly 
or immediately opposite where the accident was? A. I 
don’t know how many feet that is. The driveway where you 
go in that parking lot was about the size of my truck. 
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Q. How wide is this shoulder? Without respect to the 

parking, how wide is that shoulder all the wav down? A. 

I don’t know exactly. That shoulder is approximately 8 or 

10 feet, I will have to say. 

* * * • # 

Q. What was the width of the tractor-trailer that 
232 you were driving that night ? A. That is something 
I don’t know; I would have to estimate that. 

Q. Is it not restricted by law? A. There is a restric¬ 
tion on them, but I don’t know what that is. 

Q. Is it not 8 feet? A. I would say it is around 8 or 9 

foot—I am not positive about that—maybe more. 

***** 

234 Q. How far did you sav your truck was knocked 

by the impact? A. Approximately a hundred feet. 
***** 

236 Q. You were present in Baltimore when Corporal 
Thomas, a trooper of the Maryland State Police, tes¬ 
tified? A. Yes. 

Q. You were sitting in the court room? A. Yes. 

Q. Did you not hear him say that he looked for skid 
marks of your car and there were no skid marks? A. 
That is right. 

Q. But you told the jury you had your car actually in 
gear? A. That is right. 

Q. Is it also true that at the point where the McCutcheon 
truck hit yours was all in the same position, where the 
front of his truck had come to you as you were 

237 shoved ahead? A. I was sitting in approximately 
the same position, and that is when mine went for¬ 
ward. I imagine his came to a certain extent further, 

where the exact rear end spot of mine was. 

* * * • • 

Q. You said there was a pot flare beside your 
truck? A, That is right. 
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Q. Looking at the picture, do you see any flare show¬ 
ing in that? A. No, I don’t see any flare in this par- 

O 7 

ticular picture. 

Q. Were you there when the photographer was taking 
his pictures? A. Yes, sir, I was there when the pictures 
were taken. 

• * # • • 

242 Q. ’Did there not come a time in the fighting of 
that fire, and particularly when Corporal Thomas 
got there, that the back of the trailer was open and water 
was thrown in out of the creek itself? A. That was later 
on. 

Q. Is it not a further fact that some of these hampers 
were removed from the top layers, so the water could get 
all over the fire? A. That was chemicals throwm in the 
trailer. 

Q. Was any water thrown in at all? A. No. 

Q. Chemicals were put in? A. That was the engine 
from Havre de Grace throwed then. 

Q. He went back and returned and put more chemicals 
in? A. Yes;. 

Q. While; you were there, did you not see the fore¬ 
man remove those hampers and throw the beans to the 
side? A. They weren’t there. There were other work¬ 
ers—voluntary—drivers and other people—vrho happened 

to be there, that put them on the road. 

• * • • • 

244 RE-DIRECT EXAMINATION by Mr. Sedgwick: 

Q. *Was most of the cargo removed from the 
truck—l mean most of those hampers or baskets or beans 
removed from the rear of the truck—and placed at this side 
of the dual lane moving north? A. That is right. Some 
were placed on the shoulder to the right, and some were 
placed over in the grass plot. 

Q. It was only the last few crates or baskets that were 
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near the front of the trailer that looked to be scorched? A. 
That is the ones I noticed. T never paid much attention to 
that at all. 

Q. Counsel asked you, and you answered that it was 
.’*() minutes after the accident that the first fire apparatus 
arrived. Then, lie did not ask you how long it was before 
the second one arrived. I do not know whether you were 
there, but will you tell us? A. I don’t know whether I can 
tell you exactly, but they worked on that first engine for a 
long time, trying to get it to pump water, and I would say 
it was at least an hour before we got a second engine there, 
because they were trying to get that to pump water out of 
the creek, which it never did. 

Q. To complete the statement about the fire engines’ 
participation, how long w’as it before the third one came? 
A. The third one didn't get there until late in the morn¬ 
ing—approximately 5 o’clock when he got there. 

Q. That was the one that successfully dealt with the 
fire? A. Oh, yes. He really put it out when he got there. 

249 By the Court: 

Q. When did you inspect them? A. At Balti¬ 
more. 

By Mr. Sedgwick: 

Q. That same night? A. That is right. 

Q. These lights at the rear of this picture were then 
showing? A. That is right. 

Q. You could see them? A. That is right. 

Q. They were all intact before they were knocked off 

here? A. That is right. 

* * • • • 

250 Bv the Court: 

Q. Bet me ask you a question or two. How many 
units did this vehicle you were driving on that night have? 
A. How many units? It is a tractor and a trailer. 
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Q. The trailer is or is not permanently connected to the 
tractor? A. No, sir: you can separate them. They are 
coupled together on a fifth wheel. 

Q. How do you turn the lights on at the rear of the 
trailer? A. I have a switch on the inside of the cab. 

i * * • # • 

232 Q. When you came to the bottom of this hill, and 
vour engine died, did you not turn over the motor 
a number of times, choke it, and try to get it started? A. 
With the starter, yes, sir. 

Q. Now, you did that before you put the flares out, did 
you not ? A. Oh, no, sir; the flares were out first. 

Q. You did not try to start it before you put the flares 
out? A. After it completely stopped, we put them out 
first. 

Q. That is, the fusees? A. Fusees and the pots, be¬ 
cause fusees will burn between 10 and 15 minutes. 

Q. Mr. Gurnick helped you put the pots out? A. An¬ 
derson. 

Q. T thought he helped you put the pots out. A. He 
did, and stayed with— 

Q. He did not come up for some little while? A. It 
was only practically two or three minutes upon my coming 
down hill. 

Q. Did he help you put out fusees? A. No, sir. 
253 Q. So you put out the fusees yourself? A. That 
is right. 

Q. Where did you put the fusees? In the rear of the 
truck? A. One was stuck on the right hand, on the shoul¬ 
der of the road, one was stuck in the corner grass plot. 
There was one on each side of the road. 

Q. The fusees had burned out before the collision? 
A. Oh, yes. 

Q. Do you know that for a fact, or are you only assum¬ 
ing it? A. It -was just assuming that, sir. They only 
burn between 10 and 15 minutes. 
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Q. You did not look back at any time to see? A. No, 
sir, not to see if they were burning—flares. 

Q. So you do not know whether the pots were burning? 
A. Oh, yes; the pots were burning. 

Q. You did not look back? A. You don’t have to look 
,back. The one in front of me was burning, and there is a 
mirror on my fender that gives me a view back there. Na¬ 
turally, you can see that light burning back there, or the 
glare. We have three mirrows on those units. 

Q. When was the last time you looked back there 
through the device of the mirror, or directly back there, 
prior to the collision? A. I would say I did that when 
Mr. Gurnick was talking to me. He was standing by the 
door of my truck, talking to me. 

Q. After you put the fusees out, you then got 
254 back in your cab and tried to start the engine? A. 

We tried to start the engine. 

Q. Did he do that too? A. Yes, sir. 

Q. Then, did Mr. Anderson also assist you? A. Yes, 
he was trying to help. 

Q. Then, later you put out the pots? A. No, sir; the 
pots were put out first. 

Q. He did not attempt to help you until you put the 

pots out? A. That is right. 

# * • • • 


John William Champion, 

wa9 re-called as a witness for and in behalf of the defend¬ 
ant, testified further as follows: 

225 FURTHER RE-DIRECT EXAMINATION by 
Mr. Sedgwick: 

Q. Mr. Champion, on the night of the accident, as you 
came down grade, or in that area, for a mile or so, how far 
ahead would your lights show? 

Mr. Kirkland: We object to that. 

The Court: What is the materiality of that ques- 
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tion?* His lights are not in question. His front 
lights are not in question. 

Mr. Sedgwick: But bearing on the ability of the 
driver Burgess to see the same distance. 

# • * • # 

256 Mr. Kirkland: It does not follow from that prem¬ 
ise. 

Mr. Sedgwick: You see, I asked all the other wit¬ 
nesses on the plaintiff’s side how far their lights 
would show, and they avoided answering the ques¬ 
tion. Now, I should like to establish the fact— 

Mr. Kirkland: I do not understand that our wit¬ 
nesses have avoided answering questions. They 
have answered and given estimates that are in evi¬ 
dence as part of the cross examination. But this is 
direct testimony. 

The Court: I sustain the objection. 

***** 

267 - 

Wilfred Anderson. 

was called as a witness for and in behalf of the defendant, 
testified as follows: 

Direct Examination by Mr. Sedgwick: 

Q. What is your full name? A. Wilfred Earl Ander¬ 
son. 

• * # # • 

257 Q. In your own way, just tell the jury all that 
you saw when you came over the hill, and all that you 

did. A. Well, it is approximately a thousand yards down 
the hill. I came over the hill. I saw the hill down there. 
As I went down hill, I saw Mr. Champion get out of his 
truck and light a fusee. 

I recognized the Brooks truck, so I pulled around in 
front of him and stopped to see what was wrong with him. 
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I went back and helped him light flares—that is, oil 
pots so I walked back of the truck, I reckon, about 75 feet 
and put one out, while he placed the other two, one in the 
center ot the truck and one in front of it. Then we tried to 
get it started. 

* • # * # 

Q. As you came over the hill and started down grade, 
what was the first thing you saw that attracted your atten¬ 
tion ? A. Y\ ell, I saw the truck. Naturally, I saw the lights 
on it. If I saw the truck, I had to see the lights. They were 
the red lights on the back of the trailer. 

* • # * # 

258 Q. Did you have any difficulty seeing the truck 
down at the bottom of the hill? A. No, I didn’t. 

Q. Then, when you pulled around in front of it, or when 
you got out of your vehicle, you talked to Mr. Champion, 
pud together you set out the pots? A. That is right; oil 
pots. 

Q. Oil pots? Not the fusees? A. No, sir. 

Q. How many pots w^ere set out in all? A. Three. 

Q. You set out how many? A. One. 

Q. YYTiich one? A. The rear one, about 75 feet behind 
the truck. 

Q. Mr. Champion set out the others, did he? A. That 
is right. 

Q. Were any other persons or trucks or vehicles 

259 in the vicinity at all, except you two? A. No, sir. 

Q. YVhat time was it that you came through there? 
A. AVell, it was approximately between 12 and 1. 

• • * • * 

Q. How long did you remain there with Champion be¬ 
fore you left? A. I was there all of a half hour. 

• • • • • 



CROSS EXAMINATION by Mr. Kirkland: 

Q. Mr. Anderson, I was not clear as to whether you said 
the distance that you saw this other disabled truck was a 
thousand yards. Am T correct in that? A. A thousand 
feet. 

Q. “Feet*’ you meant to say? A. That is it. 

• # » • • 

Q. So I take it that the disabled truck was down 

260 at the bottom of the next hill ? A. That is right. 

Q. At the bottom of that grade? A. That is 

right. 

Q. You do not mean that as you came up to the top of 
the hill, at that point you saw the disabled truck? A. I 

saw it when I started downhill. 

# # • • # 

Q. It was raining? A. It had been raining off and on 
during the night. 

Q. When you came off the hill, it was approximately 
between 12 and 1 o’clock? A. That is right. 

Q. Was it raining at all during that hour? A. I 
couldn’t say right offhand. 

Q. What is your best recollection? A. When I 

261 came down and recognized Champion’s—the Brooks 
truck— 

Q. You testified to getting out of your truck and being 
there a half hour, I think you said? A. That is right. 

Q. During that period did you get wet? Was it rain¬ 
ing? A. It did rain a while. 

Q. It rained while you were there a half hour? A. 
That is right. 

Q. The fusee you spoke of: Did you see that when you 
started down this grade? A. No, I didn’t. 

Q. Let us be clear about one thing. As you started 
down grade, do you know whether it was raining at that 
point? A. I couldn’t say. Just like I said a while ago, 
it was raining off and on. During the whole night it would 
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probably rain for two or three minutes, five minutes; some¬ 
thing like today or last night was. 

Q. Was it misty? A. No, it was not misty. 

Q. In other words, you would say the night was clear? 
In other words, you could see ? A. Outside of the rain, yes. 
Q. Apart from the rain, you could see? A. Yes. 

Q. Was it a driving or a heavy rain? A. Well, I 
wouldn’t say that; it was just an intermittent, off-and-on 
rain. 

Q. We just want this journey, for the moment, as 
262 you were coming down hill toward the disabled truck. 

What was it doing at that time as you came down the 
thousand feet? A. I couldn’t say right offhand. As I say, it 
was raining intermittently, off and on, during the night. 

Q. On just this short journey of a block and a half, as 
you described it, what was it doing? A. I couldn’t say, 
because I don’t recall. It was raining off and on. It might 
have been, and then it might not. But I did see the truck. 

Q. But you do not recall whether it was raining at that 

point? A. No, I can’t recall. 

• • • * • 

265 Q. You say you were there 30 minutes? A. I 
said approximately 30 minutes. 

Q. Did I understand you to say that during that time 
no trucks came by at all? A. No, you didn’t under- 

266 stand. 

Q. Did any come by? A. There was quite a few. 
It was continuing, I would say, all the time. 

Q. You would say traffic was heavy’? A. That is right. 
Q. There would never be a truck going by but that an¬ 
other one was coming down hill? A. Certainly. There 
would be none going by without another one going by. It 
was average traffic for that time of night. I couldn’t say 
how heavy it was, but it was average traffic for that time 
of night, and it runs pretty heavy. 

Q. Did any passenger cars go by?* A. Quite a few. 

• • • • • 
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Peter Joseph Gumick, 

was called as a witness for and in belialf of the de- 
26S fendant and, having been first duly sworn, was exam¬ 
ined and testified as follows: 

• • • • • 

261) Q. What kind of night was it, generally? A. It 
had rained previously to that point, but it had stop¬ 
ped and cleared up, and the road was wet, and the tractor I 
had—at that point I was driving very slow, because the 
right front wheel on my tractor had been grabbing. As I 
topped this knoll, which we call it at that point, because it is 
no lull— 

Q. What is the name of this area where this accident 
occurred? A. Well, it is just this side of North East. 

Q. No name? A. No, not that I know of. Just as I 
topped this knoll, I seen that there were pots out below, 
so I knowed by that scene that there was something down 
there if those lights was out. 

Q. How many pots did you see, or how many flames did 
you see? A. I seen that it should have been about three 
or four. At that distance you couldn’t make out exactly 
how many there were, because you were a good ways from 
it yet. 

270 Q. Was that when you came over the top? A. 

That is when I came over the top. I didn’t know 
whose unit it was until I got alongside of it, because that 
particular trailer didn’t have no name on it. When I no¬ 
ticed it was one of Brooks’, I pulled over in front of it at 
least 200 feet—at least. 

I came back to find out if he had called in, or anything. 
He did tell me Mr. Anderson called, so then he suggested 
there wasn’t anything I could do, and I decided to leave. 

Q. You are mentioning a conversation with Champion? 
A. That is right. 

Q. Where were you and Champion at that time? A. I 
was standing alongside the tractor; he was in the cab. 
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Q. On which side of the tractor were you standing? A. 
I was on the left side. 

Q. How long did you stand there speaking with Cham¬ 
pion, would you say? A. It was a few minutes, and then 
a car approached when 1 decided to leave, so I just stepped 
back and let the car go by. 

Q. What kind of car? A. I don’t know what make it 
was; it was a pleasure car. 

Q. Not a truck? A. That is right. So I decided to 
leave again. 

I said to Champion, “I guess I’ll go on.” Just at that 
time I noticed this unit coming over the same knoll I came 
over. Just as it took the knoll, it swerved over to the right 
from the fast lane over to the right and straightened up. 

So I watched it after it straightened up until it 
271 got half way to the point where he straightened up 
and where we were at. Then, after he let it con¬ 
tinue to the half-way point, I decided it was no use my 
standing to watch what the results were. 

I said, “Bill, the man has got you,” and I started to run. 

Q. You started to run? A. Yes. 

Q. Where did you run? A. I run in front of the trac¬ 
tor, figuring that would be the best protection. 

Q. How far did you run, and what occurred? A. I got 
between 75 and 100 feet when the crash took place. Just 
as the crash took place, I turned my head. 

Q. W T hat did you do? A. I seen that Mr. Champion’s 
unit was overtaken of it. 

Q. Coming toward you? A. That is right. So there 
was nothing for me to do but just dive for the right side 
of the road. 

Well, right after that I hollered at Champion. I told 
him to get his fusees out. He had said he used those all up 
previous to the flares setting out. 

Then, I got up and came on back towards the unit. I 
seen that this other unit had the doors both wide open, so 
I figured that the driver must have got out. 


Well, as I started for it, that is when it burst into flames. 

• • • • • 

272 Q. Sometime during the course of the morning 
hours, did you become acquainted with a man who 

apparently was from the Roads Commission office, named 
Simpson? A. Well, he came down; I wouldn’t say how 
close to the time the accident happened, but he happened to 
be there. There was an automobile in front of him after 
the accident happened, and there was a lady driving it, 
and T suggested to the lady not to get out but to get 

273 her car out of the way, because she was in the on- 
approaching traffic lane. So we got the car out of 

the way. 

She didn't want to go forward, so I told her to back it 
up. That is when I noticed Mr. Simpson, and he had some 
flares in the back of the truck. So anyhow, whore he went 
afterward—I didn’t notice the State truck, but I noticed 

he came back later on. 

• • • • • 

275 Q. Do you know anything about what they did 
with the cargo in the McCutcheon truck—that is, the 
hampers of beans? A. That I don’t know. The last I 
seen of that, they were unloading it. 

Q. Who was unloading it? A. There was quite a few 
drivers and firemen, and so forth, were there. 

Q. Where were they stacking or packing— 

Mr. Kirkland: We object to that. 

The Witness: Some of them up on the grass plot; 
some on the roadside. 

By Mr. Sedgwick: 

Q. How many men were trying to salvage the stock in 
the McCutcheon truck? A. Everybody that was able 
to handle anything. They tried their best to get it all 
out, so that thev could get to the fire. 
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By Mr. Kirkland: 

276 Q. How many in numbers? A. Quite a few 
people. The traffic had to be delayed for at least 
a mile or better each way, and trucks were lined up on 
both sides and double in the traffic lines all the way. 

By Mr. Sedgwick: 

Q. From the time you first saw the lights of the Mc- 
Cutcheon truck coming over the hill and starting down, did 
you see that truck attempt to turn out either to the right, 
into the shoulder or to the left, into the open lane? A. I 
watched for that, but it didn’t swerve one way or the other 
after it made that one swerve to the right and struck it. 

Q. It just came straight to the rear? A. Straight 
line; never moved one way or the other. 

Q. Without regard for the moment to any flares that 
were placed upon the highway, will you tell me what lights 
you saw on the rear end of the Brooks truck as you came 
down grade? A. Well, there is marker lights on the bot¬ 
tom. They are demolished on this picture. But then they 
have one on each side of the trailer, and as a rule they 
have three in the center or top. 

Mr. Kirkland: Not “as a rule”; we move that 
that go out. 

Mr. Sedgwick: I have no objection. 

The Court: It will go out. The jury will ignore 
it. 

The Witness: Then, they have reflectors on the 
bottom, as you can see this one (indicating). This 
one has been broken off. You see all of them. In 
fact, I did see them that night. I seen them more 
277 after I got closer to it. But flares is the first thing 
I noticed. 

By Mr. Sedgwick: 

Q. They attracted your attention first? A. Yes. 

Q. What was the condition of the weather that night? 
A. It had rained previous, but it was clear at the time. 
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Q. How far ahead could you see down the road? A. 
Well, I seen it from the top of the hill there. I would say 
a rough estimation of it would be about 2000 feet or better. 

Q. I want to direct your attention to the traffic light 
that is located at the toll bridge. Are you acquainted with 
that light before you pass it, to know how it operates? A. 
That is right. 

Q. 1 am speaking of the Perryville light. A. That is 
right. 

Q. Will you tell me, when you are coming northbound, 
and starting with the round green light, the next sequence 
of lights as they occur in the operation of that signal ? A. 
When the green is, you can go straight, or you can make a 
right or left-hand turn. But then it comes on red, and at 
the bottom mi arrow, indicating for the traffic to continue. 

Q. Is that after the green light goes off ? A. That 
is after the fog green light comes off. 

Q. Then what comes on? A. They have an arrow that 
points ahead. What that indicates is coming out of Port 
Deposit—traffic coming out of Port Deposit—allow- 
278 ing them to make a right-hand turn, and all north- 
bountj traffic to go through on a right and green 

arrow. 

Q. After* that green arrow which follows the green light 
that goes off, what is the next light ? A. The green arrow 
goes off, and it stays red. 

Mr. Sedgwick: I should like to offer the testimony 
of how far his lights would show. 

Mr. Kirkland: We would object. 

The Court: You may ask the questions you wish 
to ask. 

By Mr. Sedgwick: 

Q. How far ahead would your lights reflect on this 
night, not referring to flares ? 
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Mr. Kirkland: We object, because it is not ma¬ 
terial. 

The Court: I sustain the objection. 

By Mr. Sedgwick: 

Q. How did you have your headlights on with respect to 
the intensity of light? A. Well, when there is no traffic 
approaching— 

Mr. Kirkland: 1 object to that; it is not respon¬ 
sive. 

The Court: You must answer his question. 

By Mr. Sedgwick: 

Q. The headlight beams of your own lights: How did 
you have them on with respect to brightness? A. I wouldn’t 
recall just exactly whether I had them on low range or high 
range. 

Q. You do not recall ? A. No. 

Q. How far would your high range lights show? 

Mr. Kirkland: We object to that. 

279 The Court: Sustained. 

By Mr. Sedgwick: 

Q. How far would your low lights show ? 

Mr. Kirkland: The same objection. 

The Court: Sustained. 

Mr. Sedgwick: I think that is all. Your witness. 
I reserve my rights in relation to these questions. 

The Court: Certainly. 

• * * • • 

281 Q. Even if you were pulling off into one of these 
areas reserved for vehicles that wish to park? A. 
Not if I had pulled off in there. But I did not; I was not 
able to. 

Q. But if you had wanted to, you could have done so 
very easily ? A. Yes, that is right. 

Q. I mean, it is wide enough for you to have gone in 
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there; and, as a matter of fact, a lot of trucks do do that 
when the drivers want to sleep ? A. That is right. 

Q. After this accident, did you notice between or around 
the McCutcheon or Brooks unit any skid marks? A. Xo 
skid marks at all. 

Q. You did look for skid marks? A. I did not look for 
them particularh’, but I did not see any. 

Q. You did not see any? A. That is right. 

# • • • * 

285 Q. Did you see the firemen throw a lot of chemi¬ 
cals on this trailer and on the inside of the trailer? 
A. I didn’t see them throw chemicals on it right away. 

Q. Did you see them throw chemicals on it? I ask you 
again. A. At a later period I did, yes. 

Q. Then, they ran out of chemicals and went back to 
Havre de Grace again? A. I don’t know’where they went. 

Q. For more chemicals? A. I don’t know’ w’here they 
w’ent. 

Q. At the time they threw’ chemicals into the inside of 
the trailer, there were beans still in there; is not that cor¬ 
rect ? A. Beans w’ere in there. 

# * • • * 

284 Q. You don’t know w’hat happened to the beans 
at all, do you? A. I certainly do not. 

• • • • • 


James Thomas Russell, 

was called as a witness for and in behalf of the defendant 
and, having been first duly sworn, testified as follow’s: 

285 Direct Examination by Mr. Sedgwick: 

Q. Will you state your full name, please? A. 

James Thomas Russell. 

• • • • • 

. • 

f 
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Q. I beLeve you came upon this accident scene 

286 shortly after the accident occurred; is that true? A. 
Yes, sir, that is true. 

Q. A\ ill you tell me if you are familiar with the loca¬ 
tion of this accident? A. Yes, I am. It was about a 
quarter of a mile, I would say—I guess at that location, 
technically, it would be east of the North East light, be¬ 
cause the Philadelphia road runs, I think east and west. 

* * • • * 

Q. Directing your attention particularly to the Perrv- 
ville light, which is just at the north end, or east end, as you 
call it, of the Perrvville-Havre de Grace bridge across the 
Susquehanna River, there is a light there? A. Yes, sir, 
there is a light there. 

Q. Are you acquainted with how that automatic signal 
light operates? A. Yes, sir, I am, very well. 

Q. Will you describe, starting with the green circular 
light and from that point on, the operation of that light? 
A. Well— 

# • # • • 

You can leave the toll booth, which is 1 don’t know how 
many feet—we will say 200 feet—from the traffic light, and 
you can proceed on up to the light, and the light may change 
from green to red, but the northbound traffic can still 

287 continue on, because there is an arrow—green arrow 
—that hangs onto—underneath the traffic signal that 

permits northbound traffic to continue on; but any traffic 
that may want to make a turn can do so on the light when¬ 
ever it is permitted by the green. But that green arrow 
permits traffic to go right on, straight on through, continu¬ 
ing north. 

By Mr. Sedgwick: 

Q. The green arrow follows the green light? A. Yes, sir, 
that is true. The red light goes on after the green; but the 
green light also is on with the red light. 





Q. In other words, I want to be clear about it, if I went 
through on a green light—just the circular green light— 
and you were behind me about a block, and my green light 
was finished, and the next light came on, it would be a com¬ 
bination of red and straight-through green arrow? A. 
That is right. 

Q. You could follow me through? A. Yes, sir. 

# * • • * 

289 Q. At the time you came down grade, what was it 

vou saw after vou came over this hill and started down? A. 
•> • 

Well, when T came over the hill and started down, I seen 
that there was a fire there and that there had been a wreck, 
and there was other traffic, and there was another truck 
that was attempting to come around me, until he had seen 
the accident, and I seen there was trouble, and I blinked my 
trailer lights to warn traffic in the rear of me to stop and 
slow down—that there was trouble ahead. 

When I rolled up and stopped and got out of my cab, I 
proceeded on to give aid, if any aid could be given. 

Q. You saw, of course, the McCutcheon truck burning 
there? A. Yes. 

Q. Had you seen the McCutcheon truck prior to the ac¬ 
cident? A. Yes, the truck that passed me. When I came out 
the toll bridge, he had passed me; and just over the hill, 

then, I saw the accident and had my attention attracted. 

* * • • • 

290 By Mr. Sedgwick: 

Q. How fast were you going? A. I can’t say for 
sure; I don’t remember. I don’t check my speed every time 
somebody passes me. I had no reason to there. I will do 
the speed limit. 

Q. What is the speed limit there? 

By the Court: 

Q. It i& not what you will do; it is 'what you did that 
night. A. Your Honor, I can’t say for sure what I did. 
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Q. 'Well, you must answer in that way; but do not specu¬ 
late? A. I can’t really say what I was doing. 

By Mr. Sedgwick: 

Q. At least, you were out from any town areas, 
291 and you were in the rural district? A. Yes, sir. 

Q. You were maintaining the same speed, what¬ 
ever it was? A. That is right. 

Q. This truck of McCutcheon’s then passed you at some 
point. Can you tell me where? A. As you come through 
the light, you go over the grade. 

By Mr. Kirkland: 

Q. Is this the first light? A. The Perryville light. I 
got over the hill, and he had just went by me there. How I 
happened to know it—because the trailer was a new trailer. 
When you see a new trailer coming up the road, if you just 
don’t recognize the company it belongs to, you sometimes 
take a little more notice. I might not have paid so much 
attention to it then had I not noticed it at the scene of the 
accident. 

Bv Mr. Sedgwick: 

Q. When he went by, how quickly did he leave you far¬ 
ther and farther behind? 

Mr. Kirkland: I object to that. 

The Court: 1 sustain the objection. If he knows, 
he can give his estimate of the speed of that truck. 

Mr. Sedgwick: That is what I am going to ask 
him. 

The Court: Why don’t you ask him? 

By Mr. Sedgwick: 

Q. Mr. Russell, in your estimate of speed, not of your 
own vehicle— 

The Court: How many miles is this? 

Mr. Kirkland: This is about 6 miles removed. 
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The Court: I think that is too far away. Many 
things might have happened in between. 

Mr. Sedgwick: Your Honor, we do not have the 
opportunity to question the driver of the McCutcheon 
truck. 

The Court: Neither side has that opportunity. 
Mr. Sedgwick: I realize that. I feel that even at 
6 miles away the evidence should be relevant. 

The Court: I do not think it is. He may testify 
as to his speed from that point to the scene of the 
accident. Then, the jury might get some idea as to 
the speed of the McCutcheon truck if they take into 
consideration the time that elapsed between the 
collision and the time this man got there. But to 
ask the speed of the McCutcheon truck 6 miies away 
and to think that that has some probative value as 
to the speed at the time of the accident is too much. 
Mr. Sedgwick: Your Honor will rule it out? 

The Court: Yhs. 

f 

By Mr. Sedgwick: 

Q. How many minutes did it take you to drive from the 
Perryville light up to the scene of the accident ? 

Mr. Kirkland: We object to that, unless we know 
the speed at which he was driving. 

Mr. Sedgwick: I am trying to follow your Honor’s 
ruling. 

The Court: He said he did not know the speed 
that he was driving. Without that basis, I do not 
think you can bring out any testimony which might 
help you on the point you have in mind. I sustain 
the objection to that question. 

By Mr. Sedgwick: 

Q. Did you ever again overtake the McCutcheon 
293 truck yourself? A. No, sir, I never—When I saw’ 
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the McCutcheon truck again, the accident had occur- 
cured. That was the next I seen of it. 

• • * * • 

CROSS EXAMINATION by Mr. Rollins: 

Q. You did not see any flares around either the Mc¬ 
Cutcheon truck or the Brooks unit involved in the accident? 
You did not see any flares around there when you got there ? 
A. I believe there was one that was setting at the inter¬ 
section—that was setting off to the side—if I am not mis¬ 
taken. 

294 Q. Did you not testify in Baltimore? A. Yes, 
sir. 

Q. Did you not testify definitely that you saw no flares 
around these trucks when you got there? A. I saw no 
flares around the truck when I got up to the scene of the 
accident until after. I never had time to look. 

Q. Did you not also testify that you did not pay too 
much attention to what was going on; you were interested 
in the accident? A. That is true. 

Q. Y"ou did testify to that? A. Yes. 

Q. You testified also that you saw no flares at that time ? 
A. That is right. You said when I arrived at the scene 
of the accident? 

Q. That is what I said. You did see a flare after that? 
A. That is right. 

Q. Did you get a suggestion from this picture? A. No, 

I wouldn’t say I got a suggestion from that picture. 

Q. Is this the flare that you saw afterward? A. Yes; 

that is the onlv one I ever saw. 

•» 

Mr. Rollins: That is all, sir. 

• • • t « 
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Harry Simpson, 

was called as a witness for and in behalf of the defendant 
and testified as follows: 

* *!*#•• 

295 Direct Examination by Mr. Sedgwick: 

Q. What is your name, please? A. Harry Simpson. 

Q. What is your business or occupation? A. Foreman 
—construction foreman—Maryland State Roads. 

Q. You will have to speak up. A. Construction fore¬ 
man, Maryland State Roads. 

Q. You are a foreman of the Roads Commission? A. 
Yes, sir. 

Q. Are you a gentleman who noticed personally about 
this particular accident involving the MeC'utcheon truck 
and the Brooks truck? A. Yes, sir. 

Q. Will you tell me, from the time you came out on the 
highway that night, what kind of weather it was ? A. Well, 
1 was called out about 12 o’clock midnight, and it was rain¬ 
ing hard wlhen 1 left my home, which was at that time a mile 
and a half from Elktown, 1 would say. 1 started toward 
Xorth East or Perrvville on the dual highway. 

Q. Is that the main Baltimore-Philadelphia dual high¬ 
way, that we are concerned with here? A. Yes, sir. 

* • * • • 

297 Q. Tell the jury in your own way what you know 
abopt it personally? A. Well, after I had left the 
trouble I \vas sent out to repair, I continued on down the 
highway toward Perrvville. About a half a mile or so from 
Xorth East I noticed this one truck on the side of the road. 
When I got down opposite this- truck, a truck coming down 
hill, going towards Philadelphia, ran into the back of this 
one truck that was parked on the highway. 

Q. Those were the two vehicles you saw’ come together 
there? A. Yes, sir. 


t 
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Q. As you came down your hill in a southerly direction 
or southwesterly direction, will you tell me what lights you 
saw around the truck that was stalled? A. Well, I saw 
three torches or flares. 

Q. What do you call a torch or a flare ? A. Well, it is a 
little pot that burns kerosene and throws off a light. 

Q. Where did you see those three pots? A. Well, 
when I got down closer to this truck, I noticed they were 
placed on the highway on the side of this truck. It looked 
to me like one of them was placed in front, one in the cen¬ 
ter, and one in the rear. 

Q. About where with respect to the center line dividing 
the dual lanes going north ? A. To me there, where I was 
there, it looked like they were in the center of the highway. 
298 Q. On the right? A. Yes. 

Q. How far apart were they, when you were on 
the opposite side looking at all three of them? Over what 
area were they spread? A. I would have to guess. 

Q. We do not want you to guess; just give your best 
judgment. A. I would say maybe 50 to 75 feet apart. 

Q. The lights were? A. Yes, sir. 

Q. I>id you see the lights of the McCutcheon truck come 
over the hill and start dowm? A. Yes, sir. 

Q. From that point, when you saw the lights come over 
the hill, until it crashed into the rear of the Brooks truck, 
will you tell me your best estimate of the rate of speed it 
was going? A. I couldn’t really judge the rate of speed, 
because it was coming toward me; but from the sound of 
the motor— 

Mr. Kirkland: We object to that. 

The Court: He may give his best estimate of the 
speed, if he can say so. 

By Mr. Sedgwick: 

Q. What is your best estimate of the speed? A. I 
judge from 35 to 40. 
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Q. How> fast were you yourself drivingf A. I was 
driving about 25. 

• • • # • 

299 Q. You saw it occur? A. Yes. 

Q. Could you say what happened to the Brooks 
truck as a result of the crash ? A. 'Well, when this truck 
crashed info the back of the Brooks truck, it pushed it up 
the road mavbe 75 to 100 feet. 

Q. What then happened to the McCutcheon truck? A. 
Caught fire. 

• • * • • 

300 Q. Tell me whether later on you established or 
placed some sort of barricade at some point up the 

hill. A. Yes, sir. After the accident happened, then we 
had to divert traffic from one highway to the other high¬ 
way, and I placed a barricade at the top of the hill with 
torches and flares near this barricade. 

* * • * • 

302 Q. I was questioning you, Mr. Simpson, about 
whether you made an inspection at any time, and 
you indicated the hour was 8 o’clock. As a continuation 
of that same question, I direct vour attention particularly 
to the area ■within, say, the end of the pavement, on the 
inside of {he fast lane going toward New York, and for a 
distance on the grassy plot between the two parts of the 
dual highway of 3 feet, and will ask you whether or not 
you saw any marks indicating that any vehicle had gone 
off into the grassy plot opposite where this stalled truck 
had been. A. No, sir. 

Q. Was there any mark of any kind there? A. No, sir. 
Q. Tell me whether or not right at this same area there 
is or is not a sign of any kind. A. Yes, sir. 

Q. What kind of sign is it that is there? A. It is a 
sign put on a metal post. It is a square sign, about 8 inches 
square, with these reflector buttons in it making a circle. 
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These reflector buttons form a circle, and that sign shows 
up in the dark. It is for to let people—traffic enter this 
cross-road. 

303 Q. Tell me whether or not that sign was knocked 
down or was upright in its proper position ? A. It 

was upright, sir. 

Q. How near is that sign to the end of the fast lane just 
where it adjoins the grassy plot between the two high¬ 
ways? A. It is 24 inches—2 feet. 

• • • • • 

Q. That sign was still standing that morning? A. Yes, 
sir. 

Q. With respect to any marks on the pavement itself, 
could you see any mark to indicate whether the McCuteheon 
truck had attempted to apply its brake at any point coming 
downgrade? A. No, sir, I didn’t notice any marks at all. 

Q. I mean rubber marks or tire marks, where you put 
on your brakes. A. No, sir, I never saw any. 

Q. Tell me what was done with the cargo of beans at 
the scene of the accident. A. Well, the beans was unloaded 
from the truck and placed on the side of the highway; and 
about 9 o’clock in the morning we were sent down 

304 there to clean up the beans off the highway. I don’t 
know where the rest of them went. We took the 

beans that was on the highway, swept them up, and put 
them on the truck and hauled them out to our garage. 

Q. Do you know’ whether any investigative agency of 
the United States Government checked into the location of 
those beans? A. Yes, sir. 

Q. Who was it? What agency? A. An F. B. I. man; 
I don’t know his name. 

Q. They conferred with you about it? A. Yes. 

Q. Did they ever locate the beans from the site? 

Mr. Kirkland: We object to that. 

Mr. Sedgwick: I do not know whether he knows. 
If he does not, he can tell. 
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The Court: 
told nim. 


Not what the F. B. I man may have 


Mr. Sedgwick: I quite agree. 


By Mr. Sedgwick: 

Q. Did you ever see them again afterwards? A. The 
F. B. I. men? 

Q. Did you ever see the beans again after they dis¬ 
appeared? A. The only beans I saw is what was out to 
our barracks or garage. 

i * • • • • 

CROSS EXAMINATION bv Mr. Rollins: 

* 

Q. You testified when you began your testimony, 
305 without being asked, that it was raining. Why did 
you do that? A. Well, he asked me the condition 
of the weather, sir, and I told him. 


• • • • • 

307 Q. This is the position of the tractor when it 
finally came to a stop after the collision? A. Yes, 
sir. j 

Q. Yoi| do not know how far the tractor-trailer of 
Brooks was moving? A. No, sir. 

Q. It was moved, however, from where it first was? A. 
Yes, sir. • 

• • ■ • • • 

310 (j[. Oh, well. After all, the jury does not know. 
You were primarily called out to look on this evening 

for washouts from the rain? A. That is right. 

Q. From the mere fact that you saw a disabled 

311 truck, your duties did not call on you to go over to 
see why that truck was parked along the highway? 

A. Oh, no. 

Q. The thing that motivated you was the fact that you 
heard this crash and saw this one truck crash into another? 
A. That is right. 

• • • • • 
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313 Q. You had been all over the highway? A. 1 
seen some of the fellows take beans out of the truck. 

Q. Did not some of your men take shovels and shovel 
the beans off to the roadside? A. That was in the morning. 
That was after 8 o’clock. 

Q. That was a lot of beans ? A. Quite a few beans. 

Q. There were a lot of broken hampers? A. Yes. 

Q. A lot of broken hampers on the side? A. Yes, sir. 

Q. These beans, when you saw them taken out of the 
truck—they were moving them out of there because they 
wanted to get at this fire? A. That is right. 

Q. They were not handling them with the greatest of 
care, were they? A. One fellow was in the back throwing 
them out. 

Q. They would land on the highway, and then somebody 
would pick them up again ? A. I don’t know how they got 
them over in the— 

Q. Is it not a fact that there were a lot of those beans— 
the great majority of those beans—not destroyed, and ham¬ 
pers on the road there, and you had to get your men to 
clear off the road so that traffic could proceed? 

314 Q. It was that quantity of beans that wound up 
at the State Roads station? A. Yes. 

Q. Would you not say that it was 80 percent of those 
beans that finally wound up with the hogs? A. Xo. 

Q. How many truckloads? A. Two and a half truck- 
loads. 

Q. You had a 3-ton truck? A. I wouldn’t say it was 
two and a half tons of beans on the truck. There was quite 
a few beans on there. 

Q. As a matter of fact, because of the balance of those 
beans that got away from you, you were called on the car¬ 
pet, were you not, by your employer—by your immediate 
superior? You know what I mean by “called on the car¬ 
pet.” Some people say “put on the pan.” A. We were 
told not to bring anything else in the depot. 



I 


I 


132 

Q. Do you mean any more beans? A. No; anything 
out of anv wrecks on the road. 

Q. Do you mean you just let them stay there without 
trying to salvage or protect them? A. No, sir. We used 
to clean up wreckage on the road and take them into our 
garage, and if anvbodv wanted to come back and take 
stuff off tne road—we took back—they are welcome to get 
them; but after we had a little trouble over these beans, 
they told us not to bring any more stuff in the garage. 

C}. In other words, you did not take anything 
‘ 315 there since you had the trouble with the beans? A. 
No, sir. 

****** 

316 Q. Are you not afraid that as a result of your 
handling of these beans and the manner of your 
handling this cargo, you are open to suit yourself ? A. No, 
sir, because I didn’t handle this cargo. 

Q. Were you not in charge? A. No, sir. 

Q. Were you not the foreman? A. Yes, sir; but my or¬ 
ders was to clean those beans up, and I sent the other fore¬ 
man and |iis gang out on the road to dean them up. I didn’t 
have anything to do with the beans after I left the wreck. 

Mr. Rollins: That is all. 

? - 


Leander H. Thomas, 

was called as a witness for and in behalf of the defendant 
and testified as follows: 

323 ‘Direct Examination by Mr. Sedgwick: 

Q. Will you state your full name, please? A. 

Leander, H. Thomas. 

• • * • • 

324 Q. Is it true that you are a Corporal of the Mary¬ 
land State Police? A. I am. 


f 
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Q. And were you, in May, 1944 ? 

• * * * * 

A. At that time I was stationed at North East, Mary- 
land, on assignment, and at approximately 2:20 a. in. I re¬ 
ceived a telephone call from our barracks that there was a 
truck accident and that the driver of one of the vehicles 
supposedly was pinned in the truck and the truck was on 
tire. 

I proceeded to the scene of the accident, some mile 

325 from where I left, a mile or a mile and a half. 

I arrived approximately at 2:25 a. m. 

When I arrived, I found two vehicles had been involved 
in an accident. 

The first vehicle that was involved in the accident was a 
Brooks Transportation truck, a tractor and trailer and the 
second, or No. 2 vehicle, was a tractor and trailer, a White 
tractor and a Fruehauf van trailer that had apparently ran 
into the rear end of the Brooks Transportation truck. 

The second vehicle was burning at the time that 1 arrived. 

The body of the person that had apparently been operat¬ 
ing the vehicle, or the remains of the body, was still in the 
cab. 

They were making an effort to put out the fire at that 
time. 

I remained on the scene from then until approximately 
6 to 6:30 in the morning. 

• ••#■# 

326 Did you make an examination at the scene there 
for any indications of marks made by either of these 

vehicles or by any vehicles! A. I did, sir. 

I found that the—on the point of impact of the two 
vehicles, that is indicated by the debris and stuff that was 
on the road leading up to that, on the highway, there was 
no skid marks and no brake marks of any type that could 
be seen bv the eve. 
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Q. Was there any mark of any kind close to the rear of 
the McCutcheon truck which was aflame which might in¬ 
dicate the application of brakes by that driver at any time t 
A. No, sir, there was not. 

Q. Did you look off in the grassy area to see if any 
vehicles had gone off— 

Air. Kirkland (interposing): We object. 

The Court: 1 sustain the objection. 

By Mr. Sedgwick: 

Q. Wilt you say what, if any, other investigation you 
conducted looking for other marks right at the scene If A. I 
conducted the routine investigation, that is, checking 
327 for any brake marks, skid marks, or other evidence 
to determine the cause of the accident. 

Q. Did you make an inspection of the grassy area be¬ 
tween the lanes to know whether there was any depres¬ 
sion t A. At the time 1 arrived the traffic was still easing 
up to the ^cene of the accident. 

There was no outstanding tracks or marks in the grass 
plot other^ than would be caused by maybe some cars be¬ 
ing forced over to the edge of the concrete or off the edge 
of the concrete in passing. 

Q. You did not see any? A. No. 

Q. How long is the slope going north from the top of 
the hill down to where the vehicles were, and how far up in 
the other direction towards North East in length is it, in 
your opinion? A. Each slope, I would say, is approxi¬ 
mately two-tenths of a mile. 

Q. Two-tenths of a mile A. From one and a half to 
two-tentht> of a mile. 

Q. What investigation, if any, did you make as to the 
Hares or -lighting in the vicinity there of these vehicles? 
A. When I arrived there was a black line separating the 
two lanes of the northbound traffic lane; there were three 
flare pots, I don’t know how many feet apart, but some 
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distance apart, sitting approximately on the black line, the 
center of the grade. 

Q. Did you investigate as to whom those belonged ? A. 

I did. 

328 Mr. Kirkland: We object to that. It is hearsay. 
The man arrived on the scene an hour later. 

The Court: He asked if he investigated. You 

can answer “Yes’ ? or “No”. 

• # * # # 

By the Court: 

Q. (interposing) Have you reached your conclusion 

by reason of what somebody told you? A. 1 have, sir. 

The Court: That makes it obviously hearsay and 

I sustain the objection. 

* # # # 

329 Q. 1 would like to ask you something about what • 
investigation or what inquiry, rather, you made as 

330 to witnesses who had seen the accident? A. 1 talked 
to Pete Gurnick. I did know him once before that, in 

reference to the accident; and 1 also talked to M r. Simpson 
of the State JRoads Commission. 

I made other inquires at the scene of the accident and 1 
could find no one else that saw the accident occur or that 
knew anything of any material value about the accident. 

Q. Now, 1 would like to direct your attention to the 
Perryville light. 

If I am driving in a northly direction, that is toward 
Philadelphia, and go across the toll bridge and reach the 
so-called Perryville light, close to the Perryville light, and 
I have a green circular light in front of me, will you tell me 
what is the next light that appears? A. The Perryville 
light is a pedal light, it works with a pedal in the road¬ 
way. 

There is three series 1 — 

The Court (interposing): He asked you what ap¬ 
peared after the full round green light. 
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Bv the Court: 

•> 

Q. Do you know that or not, in the ordinary sequence ? 
A. That is' governed by the treadle. 

By Mr. Sedgwick: 

Q. What treadle? A. On the cross street. 

Q. After the green light that goes off, what is the next 
show of light? A. Normally a green arrow, a red light 
and pot only that green— 

331 Q. (interposing): When does that appear? A. 
That appears right then. 

Q. And what does that permit? A. That permits 
northbound traffic to proceed on 40. 

Q. What is the next sequence, after the green arrow and 
red combination disappears? A. That is also governed 
bv cross traffic. 

Q. Proceed to what would be the next color. A. It 
would be red. 

Mr. Kirkland: We object. The operation of— 
The Court (interposing): I will let him answer. 

By the Court: 

Q. Wlpit would come up? A. Normally the red light 
would come up. 

t 

The light is so made that if one of the pedals broke it 
reverts back to a time mechanism. 

By Mr. Sedgwick: 

Q. Can you tell us, Officer, where those beans were 
when you arrived, the cargo in the McCutcheon truck? A. 
At the time I arrived thev were loaded inside the van of 
the McCutcheon truck. 

Q. Where were they placed after they were taken out? 
A. They-were placed alongside the roadway, on the should¬ 
er of the road, on the right of the northbound traffic lane, 
the latter part of the load being in the grass plot. 

Q. W^s the entire load removed? A. Not every ham¬ 
per, but most. 
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Q. Would you say as much as eighty per cent of the 
load was removed by the workmen or the men on tl.C 

332 scene? A. I think perhaps eighty per cent. 

Q. And the remaining twenty per cent were up 
close near the front of the truck where the blaze was? A. 
Yes. 

# • ♦ # • 

333 Q. Now, then, who opened the doors of the trailer, 
the McCutclieon trailer first ? A. 1 went to the rear 

of the vehicle and there was no seal on it, and I took hold 
of the edge of one of the doors and pulled it open. 

Q. Why did you do that? A. The underneath part of 
the front of the van was on fire, was starting to burn, and 
it burned up through the floor and spread right . 

334 around in front of his van; that is the way it ap¬ 
peared to me. 

The fireman said if they could get inside it they could put 
it out. 

Q. You opened it up so the fireman could get in to fight 
the fire inside the van? A. Yes. 

Q. In order for them to get up in the front of the van it 
was necessary to remove some of the beans stored toward 
the roof of the van? A. Yes, sir. 

Q. And they would hand the hampers out to people out¬ 
side and they would stack them up on the other side of the 
paved surface highway? A. Yes, sir. 

Q. That was, of course, done in a hurry in an effort to 
put out the fire? A. Yes. 

Q. And some of the hampers were crushed or destroyed 

so that the beans were distributed not only on the sides but 

on the highway? That is correct, is it? A. As I remem- 
% 

her, they were all along the side, off the concrete. 

Q. Do you recall any of the hampers being broken? A. 
Yes, sir. 

Q. You also recall men shoveling beans off the road, did 
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not you, to get them off on the side? A. No, sir. If that 
was done it was after I left. 

Q.’ Now, then, in order to get to the front as to 

335 the beans which remained in the van, the firemen 
had to crawl across the top of hampers? A. No, sir. 

Q. How did they get to the front of the van without 
crawling across the hampers of beans that were there? A. 
The van was open. The rear part of the load was taken off. 
I do not know how many rows of hampers that were just 
handed out of the truck in that way. 

Q. Somebody had to get on top of the hampers to take 
the hose and lead it? A. No. The water force had force 
behind it, and that forced it up. 

Q. Where did you get the water from? A. The fire 
engine. 

Q. That was only 100 gallons? A. Every time they 
emptied tne tank they came back and refilled it, and they 
would take off some more of the load and force that amount 
of water inside the truck. 

That happened three or four times. 

Q. You do not know who took the beans away finally, 
do you? A. No, sir. 

* * * + m 

$ 

336 Q. Is there an expansion joint between 12 feet 
of concrete on each side? A. Yes, sir. 

Q. One of which is the slow lane and the first lane, the 
inside, the fast lane? A. Y'es, sir. 

Q. Now, separating that and the southbound lane, is a 
grass plo*t. 

Is that* correct ? 

A. Y^s, sir. 

Q. How wide is that grass plot or how wide would you 
say it was? A. Fifty feet. 

Q. On the outside of the north and south lane we find 
stabilized shoulders, do you not? A. Yes, sir. 


t 
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Q. How wide are those stabilized shoulders? A. The 
standard shoulder along that road measures approximately 
ten feet. 

Q. That is right. That is stablized with gravel entirely 
along the entire right of way? A. Yes, sir. 

Q. And that road is also specially treated, I believe, is 
it not? A. At the time it w ? as with—it was some kind, some 
kind of process treatment to cure the concrete which, as a 
result of it, through the many accidents w*e investigated, 
that chemical is put in the concrete, causing it to leave tar 

marks or some kind of marks on the concrete. 

# * • • • 

339 The Witness: The time I arrived it was cloudy, 
but it had stopped raining. 

By Mr. Sedgwick: 

Q. It had stopped raining? A. Yes. 

Q. Did you see any fog around there any time, any¬ 
where, from your home to the scene of the accident? A. 
No, sir. 

* * * # * 

343 (At this point Mr. Sedgwick read to the jury the 
provisions of Sections 156,157,157 (c), 157 (e) of the 

Traffic Regulations of the State of Maryland.) 

• i i i • 

344 (Thereupon at 11 o’clock a. m. the members of the 
jury retired from the court room.) 

The Court: Now% do you wish to renew your mo¬ 
tion? 

Mr. Sedgwick: Yes. 

The Court: Bear in mind that this case will be 
closed today. 

Mr. Sedgwdck: It is more of an inquiry: 

I object and move to strike the testimony offered 
by the plaintiff wdth respect to the beans, first, as a 
single item. 

• * • • • 
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345 The Court: Xo, you will not accept it, because 
it is contrary to your motion. 

My understanding of the law is that a bailee being 
entitled to possession of the property bailed has a 
special interest in it which is sufficient to entitle him 
to sue a third person for loss or damage to that prop¬ 
erty. 

• * * * # 

I overrule your motion to strike. 

* • • • • 

346 However, I feel that the testimony concerning all 
items except the repairs to the trailer should be elim¬ 
inated when we go to the jury. 

In other words, on the question that the plaintiff 

347 himself has established himself as an expert to prove 

the value of his tractor or the value of the trailer, 

and I move to strike the testimony on that and I 

move to strike the testimonv of Fox on the same 

* 

grounds, he having admitted that at no time during 
the five years preceding the accident has he sold or 
bought or is he familiar with any sale of a White 
tractor-trailer. 

f 

• * • • • 

Tthe Court: I deny your motion on that. 

Mr. Sedgwick: Well, all right. 

^y motion, finally, is for a directed verdict or, in 
lieu thereof, to dismiss the plaintiff’s case on the 
ground that there has been no showing of negligence 
on the part of the defendant and on the further 
ground that—strike that—on the further ground— 
that the suggestion of neglience concerning any ab¬ 
sence of flares or lighted condition around our ve¬ 
hicle, or around the vehicle, even assuming it to be 
true, would not in any sense be a proximate cause 
of this particular accident under all of the evidence 
of the case; and upon the further ground that the 
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evidence shows, as a matter of law, that the operator 
of the McCutcheon truck, the plaintiff’s vehicle, 
failed to maintain a proper lookout and operated it 
348 at an excessive speed under the conditions exist¬ 
ing and was operating at a speed in violation of 
the maximum speed permitted under the speed limit, 
and that when the deceased driver saw, or through 
the exercise of his burden of care, could have seen 
our position as other passing motorists saw it, and 
his failure in that respect constitutes definite con¬ 
tributory negligence as a matter of law. 

# * • • * 


352 J. B. McCutcheon. 

the plaintiff herein, was re-called as a witness for and in his 
own behalf: 

• • • • • 

353 Q. And, in the disposal of the tractor, state wheth¬ 
er or not vou received anv monev for its salvage. A. 

I received one hundred dollars. 

Q. And is that the total amount you received from your 

sale of the tractor as you sold it? A. Yes, sir, it is. 

• • • • • 

354 The Court: Now, what other objection do you 
have to No. 1, Mr. Sedgwick? 

Mr. Sedgwick: The last paragraph of it which 
covers the beans. 

The Court: Yes; vou have alreadv made vour 

• » * 

point on that. 

Mr. Sedgwick: Yes. 

The Court: You do not object to the form? 

Mr. Sedgwick: No, no. 

I see the word “dravage” there. I object to that. 
I mean that last paragraph on the page 2. 


The Court: I)o you think that loss of the drayage 
would be an item of damage if they found for him? 

If he had not been interrupted, he would receive 
seventy-five dollars. 

Mr. Sedgwick: Yes. He claims $337. 

Mr. Kirkland: $337 and fifty cents. 

The Court: Of course, it is not all profit. 

Mil Kirkland: Sir? 

Tile Court: I say it is not all profit. 

Mr. Kirkland: No: this is the cost of the dray- 

r 

age,'transportation, only. There is no profit there. 

Tile Court: It was payable to him, was it not, by 
the shipper ? 

t • * • • • 

Mr. Kirkland: \Ye can stipulate actual loss of 
drayage was $237.50. 

Mjr. Sedgwick: If the Court please, one of my ob¬ 
jections is this: Very frankly, it is not claimed in the 
complaint or in any pre-trial order, this matter of 
drayage, or anything else. 

That is one reason I object to it. 

They have not claimed anywhere in the suit for 
this, and I move to strike it out, originally, and, in 
failure of that, 1 object to the prayer on it. 

The Court: You claim you are taken by surprise? 

Mr. Sedgwick: Not as of last night or about mid¬ 
night. 

''fhe Court: What have you to say about that, gen¬ 
tlemen ? 

Mr. Kirkland: We have followed the entire letter 
and spirit of the new Rules, that we have only claim¬ 
ed a total amount of damages; we have not specified 
it. 

The Court: There was no bill of particulars? 
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Mr. Kirkland: Then* was no bill of particulars 
and no bill of particulars is required in the District 

Court. There is in the Municipal Court. 

* * * * * 

We had no demand for a bill of particulars. The 

matter was never raised, was never raised by motion. 

• * # # • 

358 Mr. Sedgwick: I would stipulate to this, that if 
Mr. McCutcheon were on the stand lie would testify 
his loss of profit was $237. 

The Court: That is all thev want. 

Mr. Kirkland: We accept it. 

* * * * • 

359 Mr. Kirkland: We have looked over the defend- 

360 ant’s request for instructions and we have no objec¬ 
tion to any of them with the exception of Prayer Xo. 
3 which we think there is no foundation in the evi¬ 
dence for and because the prayer is based upon a 
probability. 

# # * • • 

Mr. Sedgwick: I feel that the jury has the right to 
draw an inference that the driver did go to sleep. 

The Court: You can argue that to the jury but 1 
do not think 1 ought to base an instruction on that, 
stating that as a fact “the mere fact an operator on 
a vehicle is asleep"—you can argue that to the jury 
and the jury can infer that he went to sleep and, there¬ 
fore, he was inattentive and was not keeping a prop¬ 
er lookout because he was asleep. 

As I understand the case, briefly stated, the plain¬ 
tiff claims that the defendant was negligent in fail¬ 
ing to put out a warning after parking the vehicle 
on a public highway and in violating a certain pro- 

361 vision of the Motor Vehicle laws of Maryland, and 
also in failing to have his lighting equipment and re- 
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flectors in such a condition that they would consti¬ 
tute a warning. 

Yoti contend that you were not negligent in these 
respects and the accident was caused solely by the 
negligence of the defendant. 

Alternatively you claim that if you were negligent 
the plaintiff was guilty of contributory negligence 
which, proximately, contributed to the accident in 
that }ie was inattentive and drove at an excessive rate 
of sp£ed, did not keep the proper lookout, and did not 
comply with the Maryland laws. 

Is not that the issue? 

Mr. Sedgwick: That is true. 

The Court: That sets it all in a nutshell. 

Mr. Sedgwick: Yes. 

The Court: I will tell the jury that. When that is 
done,, that will be consistent with your argument, 
whert I charge the jury—and we do it a little contrary 
to your practice in Baltimore, Mr. Rollins. 

It,will be consistent with vour argument that the 
facts are such that he either was asleep or inatten¬ 
tive *or was not keeping a lookout and that his negli¬ 
gence contributed, but I think there should be a pray¬ 
er or rather, I should say, I do not think there should 
be a prayer in which I state “the mere fact an oper¬ 
ator is asleep” does thus and so. 

• • ♦ • • 

t 

The Court: Well, there is no evidence here that 
the driver did go to sleep. 

Mr. Sedgwick: No. We can never know. But I 
think I have enough surrounding circumstances to 
warrant the jury drawing that inference. 

A man who drives a vehicle from Lake City five 
hundred miles, when you take the time element into 
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consideration, he left Monday at six p. m. and this 
accident occurred—well, it all added up to 525 miles 
all together, and the accident happened one hour 
and ten minutes past the midnight hour of Tues¬ 
day. 

The Court: He had thirtv-one hours to do that in. 

363 Mr. Sedgwick: That is true. 

The Court: Do you think that you can infer from 
that that he was exhausted? 

He can do five hundred miles in half that time, it 
seems to me. 

Mr. Sedgwick: 1 am not experienced. 

The Court: At thirty-five miles an hour that would 
be 350 miles in ten hours. 

Mr. Sedgwick: Yes, but he has to go through a lot 
of cities and he has stop lights, and he would have to 
eat, and do a lot of things. 

The Court: Even so, he has had thirty-one hours 
to do it in. 

Mr. Sedgwick: I realize that he has thirty-one 
hours, but there is no evidence here of stopping off 
anywhere for the purpose of sleep or rest of anything 
else. It is true. 

Much of this is a mvsterv and will remain a mvs- 

• » V 

tery. 

The Court: Let me read this with further care. 

Well, “going straight.’’ There is no dispute that 
he came down straight on that lane. A driver that 
was asleep would not do that. He may have been 
inattentive or—I do not think there is sufficient evi¬ 
dence for this instruction. 

I will deny it. 

# • • • • 
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The Court’s Charge to the Jury. 

The Court: Members of the jury: This is an action 
brought by J. B. McCutcheon, plaintiff against Brooks 
Transportation Company, Incorporated, the defendant. 

Under our system of jurisprudence when a case is brought 
to a jury there is a division of responsibility and a division 
of function and a division of duty between the Court, or the 
Judge, and the jury: The Judge has the sole respon- 
369 sibility and function and duty to pass upon ques¬ 
tions of law as thev arise during the trial of the case: 
to pass upon the admissibility of evidence; and to instruct 
the jury as to the law which shall govern them in their con 
sideration of the case and in reaching their verdict. 

The jury, however, has the sole responsibility and func¬ 
tion and duty to examine the evidence and to determine 
the facts tfferefrom and then it is their duty to apply the 
law, as the .Court gives it to you, to those facts as the jury 
finds them, and arrive at a verdict. 

t 

You will,’therefore, see that; you are a fact-finding body 
and you must find the facts, dispassionately and without 
prejudice or sympathy for or against either party to this 
litigation; and the fact that you may feel some sympathy, 
and I know you do as the Court does, for the driver of this 
truck who was killed, that has nothing to do with the de¬ 
termining whether or not the defendant is liable to the plain¬ 
tiff in damages, and you must not let that enter into your 
minds or your deliberations. 

The fact^ also, that the defendant is a corporation must 
not be considered by you in any manner whatever than you 
would consider an individual litigant, because the corpora¬ 
tion stands equally before the law with individuals, has 
the same rights and the same responsibilities. 


» 
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These cases are based upon negligence. 

The fact that there is a collision between two vehicles 
does not give rise to any liability on anybody’s part unless 
somebody was negligent. 

Now, negligence is an expression which 1 think 1 should 
define to you, although you probably have the same 
370 view of it that I shall give you: 

Negligence is the failure to use reasonable care. 

Reasonable care is that degree of care which a person, a 
reasonably prudent person, a person of reasonable prudence 
and foresight, would exercise under the particular circum¬ 
stances existing at the moment. 

So, when you come to judge in this case as to whether or 
not the defendant was negligent or whether or not the plain¬ 
tiff was guilty of contributory negligence, in respect to which 
I shall instruct vou, you will bear in mind that vou will test 
it by what a person of reasonable prudence and foresight 
would have done if lie had been in the particular circum¬ 
stance and confronted with the particular conditions exist¬ 
ing according to the facts as you find them from the evi¬ 
dence in this case. 

Now, when I speak of evidence I refer to what you heard 
in this court room from the lips of witnesses and from doc¬ 
uments that have been received in evidence bv the Court. 

Evidence is not anything that the Judge has said or any¬ 
thing that the counsel have said. 

Counsel have argued this case to you, have argued it fair¬ 
ly and ably. You should consider very carefully what they 
have said in reaching your verdict. 

Bear in mind, of course, that counsel on each side is par¬ 
tisan to that side and also bear in mind that the evidence in 
this case is what 1 have just told you, and the facts are 
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determined from that evidence, and all reasonable infer¬ 
ences dedueible therefrom. 

I may comment on the evidence, but if I do it is for the 
» 

purpose, solely, of making the issues clearer to you 
371 and explaining to you the several theories of the 
case. But, in so doing, please understand that I am 
not in any sense trespassing on your sole function to 
determine the facts which you believe are proved by the 
evidence and if you think I have any opinion, one way or 
the other, as to who should prevail in this case, either from 
rulings I have made or comments I have made, or by rea¬ 
son of what I am saying to you in this charge, you will en¬ 
tirely disregard such opinion and put it completely out of 
your minds, *bearing in mind that you are the sole judges 
of the facts. 

t 

In determining these facts, you, of course, have to deter¬ 
mine the credibility of witnesses, that is, the amount of 
credit to which you think a witness is entitled, and there is, 
in this case, as in most cases, a sharp conflict in the testi¬ 
mony of the witnesses. 

You should give the testimony of each witness whatever 
degree of credibility to which you think it is entitled, taking 
into consideration, so far as you are able to from the man¬ 
ner and demeanor of the witness on the stand and his at¬ 
titude while on the stand, whether his testimonv was frank- 
ly given and candidly given, or otherwise; the apparent in¬ 
telligence or lack of intelligence of the witness; his ability 
or lack of ability to recall those things which passed before 
his observation or which he heard on previous occasions; 
his faculty 'accurately to express to you through the me¬ 
dium of words what he has seen or heard; what, if any, 
interest any witness has in the outcome of this case; and 
whether on that ground he has colored his testimony in 
any respect; whether or not there was any manifestation 
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of bias or prejudice on the part of any witness, and whether 
that colored his testimony in any respect; and all 

372 those other factors which you as reasonable and ex¬ 
perienced people take into consideration when you 

determine a fact from things that have been said to you. 

r 

Now, the particular parties who own the vehicles which 
were in collision in this case were not the drivers but their 
respective employees were driving and while they were 
driving were acting within the scope of their employment 
and, in the eyes of the law, when drivers of vehicles do 
drive them, what the drivers of those vehicles did consti¬ 
tutes the act of their principals or employers. 

The party who asserts the affirmative of an issue must 
assume the burden of carrying that issue and such a burden 
is established by a preponderance of the evidence which is 
determined not alone bv the greater number of witnesses 
on the one side or the other, but it means that the testimony 
on behalf of the party carrying the burden must have the 
greater weight in your estimation, must have, when you 
put it in the scales, the more convincing effect upon you. 

Some of you may have served in the criminal courts dur¬ 
ing this term of service and if you have, you have been 
instructed that before you may find a defendant guilty the 
Government must establish the guilt of the defendant be¬ 
yond a reasonable doubt. That is the criterion in a criminal 
case. In a civil case it is not the criterion, but you must 
find that the plaintiff, in order to recover, has carried the 
burden by a preponderance of the evidence which, as I say, 
is that evidence which would weigh, that evidence the 
weight of which is more convincing to your minds as jurors. 

The plaintiff claims that the defendant was negli- 

373 gent in several respects, namely: In failing to place 
warning flares in the rear of its tractor-trailer after 

parking it on a highway in Maryland near North East; in 
violating the motor vehicle laws of Maryland in that re- 





sped; and in failing to have its rear lights and -reflectors 

in such a condition that thev would constitute a reasonable 

warning to approaching traffic; and in parking on the high- 

wav under such conditions. 

•> 

Defendant denies it was negligent in any of those respects 
and claims that the collision was caused solely by the negli¬ 
gence of the plaintiff in several respects, namely: In driv¬ 
ing at an excessive rate of speed; in failing to keep a proper 
lookout; in being inattentive and going to sleep while driv¬ 
ing; and in violating certain of the motor vehicle laws of 
Maryland. 

But, he also says in the alternative, that if he was negli¬ 
gent that the plaintiff was guilty of contributory negligence 
in one or more of these respects and therefore may not 

recover. 

As I have stated, the burden of proof is upon the plaintiff 
to establish by a preponderance of the evidence, as I have 
defined that to you, that defendant was negligent in at least 
one of those respects, and that such negligence was the 
proximate cause of the collision and resulting damages to 
the plaintiff. If the plaintiff has not carried that burden, 
the defendant is entitled to your verdict and you need not 
consider the issue of contributory negligence. 

If, however, the plaintiff has fulfilled that burden as 
against the defendant, he is entitled to recover from the 
defendant unless the defense of contributory negligence 
has been established. To establish this defense the burden 
is upon the defendant, because it is an affirmative 
374 one, to prove by preponderance of the evidence that 
the plaintiff was negligent in at least one of those 
respects tbaf I have mentioned, and that such negligence 
contributed, in some degree, as the proximate cause of the 
injury. If this burden has been carried, the defendant is 
entitled to your verdict. Tf not carried, your decision on 
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the issue of contributory negligence must be in plaintiff’s 
favor and your verdict must be for the plaintiff. 

Now, counsel have asked me to grant certain instructions 
or prayers which they are sometimes called which 1 have 
granted and which state the law in respect to the matters 
therein set forth and 1 shall now read them to you. ISome 
of them will be repetitious, repetitious of what I have al¬ 
ready said and, so far as they are repetitious, you will un¬ 
derstand that by repetition 1 am not emphasizing this 
point, but simply that repetition is inevitable between the 
Court's general charge to the jury and certain instructions 
which counsel request and in which they are entitled, and 
you will consider the charge in its entirety and as a whole. 

I shall now read to you Plaintiff’s Instruction No. 1: 
“The jury is instructed that if they find a verdict 
for the plaintiff, then he is entitled to be awarded as 
damages: 

If they find from the evidence that the tractor was 
totally destroyed as the result of the collision, the rea¬ 
sonable value of said tractor at the time of and im¬ 
mediately before its destruction, less such amount as 
plaintiff received for salvage. 

And if they shall further find from the evidence 
375 that the trailer was damaged as the result of the col¬ 
lision, the reasonable cost of repairing the said trail¬ 
er, together with the value of its use during the time 
it would reasonably take to repair it; 

And if they shall further find from the evidence that 
the beans which the plaintiff was transporting in the 
said trailer were totally destroyed as the result of the 
collision or the fire resulting therefrom, then he is en¬ 
titled to recover the reasonable value of said beans at 
the time of and immediately before their destruction, 
or the said value thereof as to such quantity as was 
destroyed, together with these net loss of drayage 
which he sustained as the result of their destruction.” 
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1 should say in that connection, of course, in determining 
the reasonable damage done to the trailer you may not find 
that the damage is in excess of the reasonable value of re¬ 
placing the trailer, the reasonable cost of replacing the 
trailer. 

I wish now to read to vou Plaintiff's Instruction No. 2: 

•> 

“The jury is instructed that if they find from the 
evidence that on or about the 24tli of May, 1944, the 
plaintiff’s tractor and trailer were damaged when they 
collided with the defendant's tractor and trailer, and 
that said defendant's tractor and trailer had been left 
standing on the travelled portion of the eastbound lane 
of the jdual highway known as Route 40, about one- 
quarter mile west of the intersection with the North 
East-Bay View Road, so as to obstruct traffic, without 
displaying any lights or any warning signals, and that 
the damage to the plaintiff's tractor and trailer re- 
376 suited directly from the want of ordinary care and 
prudence on the part of the defendant, and not from 
the wapt of ordinary care and prudence on the part 
of the plaintiff directly contributing to the accident, 
then the verdict must be for the plaintiff.’’ 

I shall now read to you Plaintiff’s Instruction No. 3: 
“The jury is instructed that the motor vehicle regu¬ 
lations in force and effect at the time of the accident, 
to-wit,' May 24, 1944, provided as follows: 

‘(b) Whenever any vehicle described in sub-section 

(a)’” 

and it is conceded that this vehicle comes within that class, 
“ ‘or its lighting equipment is disabled during the 
perio4 when lighted lamps must be displayed on vehi¬ 
cles and such vehicle cannot immediately be removed 
from the main traveled portion of a highway outside 
of a business or residence district, or when any dis¬ 
abled’vehicle described in sub-section (a) is parked 
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on the highway in such position near the crest of a hill 
or curve as to create danger to other users of the high¬ 
way, the driver or other person in charge of such vehi¬ 
cle shall immediately cause such flares, lanterns, or 
other signals to be lighted and placed upon the high¬ 
way one at a distance of approximately one hundred 
feet in advance of such vehicle, one at a distance of ap¬ 
proximately one hundred feet in the rear of such vehi¬ 
cle, and the third upon the roadway side of such 
vehicle.’ ” 

I shall now read to you Defendant's Instruction Xo. 1: 

“The jury is instructed that it is the law of the 
377 State of Maryland that ‘if the rate of speed of a motor 
vehicle operated upon any public highway exceeds 
thirty-five miles per hour in the open country outside 
the limits of cities, towns, or villages, such rate of 
speed shall be primo facie evidence that the person 
operating such vehicle is operating the same at a rate 
of speed greater than is reasonable and proper, and 
in violation of this section (Section Xo. 194), and the 
burden of proof shall be upon him to show that such 
rate of speed was not greater than was reasonable and 
proper as above set forth.’ ” 

I shall now read to you Defendant's Instruction Xo. 2: 

“The jury is instructed that the mere fact that an 
accident happened, considered alone, does not support 
an inference that some party or any party to this ac¬ 
tion was negligent. On the contrary the legal pre¬ 
sumption is that reasonable care was exercised bv the 
defendant in this case. The burden of proof is upon 
the plaintiff to overcome this presumption of due 
care on the part of the defendant, and to prove by a 
preponderance of the evidence that the defendant was 
guilty of negligence, and that such negligence was the 
proximate cause of the accident. ” 
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I shall now read to you Defendant's Instruction No. 4: 
“The proximate cause of an accident is that cause 
which in natural and continuous sequence, unbroken 
by any tefficient intervening cause, produces the acci¬ 
dent anil without which the result would not have oc- 

378 currcd.* This does not mean that the law seeks and 
recognizes only one proximate cause of an accident, 
consisting of only one factor, one act, one element of 
circumstance, or the conduct of only one person. To the 
contrary, the acts and omissions of two or more persons 
may work concurrently as the efficient causes of an 
accident, and in such a case, each of the participating 
acts or omissions is regarded in law as a proximate 
cause. , 

Therefor^, if the jury, after weighing and considering 
all of the evidence in the case, believe that both tractor- 
trailer operators concerned in this case were negligent and 
that the negligence of both proximately caused or con¬ 
tributed to the accident in question, even though their neg¬ 
ligence might not be in equal degree, in that event your 
verdict must be for the defendant. ” 

I will now read to you Defendant’s Instruction No. 6: 
“The jury is instructed that the burden of proof is 
upon the plaintiff in this case. If after a considera¬ 
tion of all of the evidence in the case vou believe the 
plaintiff has failed to prove his case by a preponder¬ 
ance of the evidence, or if you believe that the evi¬ 
dence Is evenly balanced, then your verdict must be in 
favor of the defendant.” 

I shall now read to vou Defendant’s Instruction No. 7: 

V 

“It’is the instruction of the Court that you must 
weigh and consider this case without regard to either 
party to the suit, and without regard to sympathy, 

379 prejudice, or passion for or against either party.” 


1 
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Now, if you gentlemen have any suggestions or 
objections you may come to the bench and make them, that 
is to sav, over and above those already made; those already 
made will be considered. 

Mr. Kirkland: We have none on behalf of the plaintiff. 

Mr. Sedgwick: We have none. 

The Court: Xow, members of the jury, of course you 
know by this time in your service as jurors your verdict 
must be unanimous and it will be either for the plaintiff 
or the defendant. 

When the Clerk asks: If for the plaintiff, it will be in the 
amount of money determined in accordance with the in¬ 
structions I have given you. 

You will take the case, elect your foreman and deliberate 
upon your verdict. 

• • * • m 

380 The Clerk of the Court: How do you find, for the 
plaintiff or for the defendant? 

The Foreman of the Jury: For the plaintiff. 

The Clerk of the Court: And in what amount? 

The Foreman of the Jury: $8,873.94. 

The Clerk of the Court: Ladies and gentlemen of the 
jury, your foreman says that you have agreed upon a ver¬ 
dict in the sum of $8,873.84 in favor of the plaintiff, and 

that is your verdict, so say you each and all? 

# * # * • 


382 Motion to Set Aside the Verdict and for Judg¬ 
ment for the Defendant. 

Comes now the defendant. Brooks Transportation Com¬ 
pany, by its attorney, and, without waiving any other mo¬ 
tion filed or to be filed herein, moves the Court to set aside 
the verdict herein, and to enter judgment for the defendant 
notwithstanding the verdict, and for grounds therefor 
states: 



1. There was no substantial evidence to sustain the ver¬ 
dict. 

1 2. The evidence fails to establish negligence on the part 
of the defendant. 

3. The evidence fails to establish that the alleged neg¬ 
ligence of the defendant was a proximate cause of plain¬ 
tiff's injury . 

i 4. The evidence established contributory negligence as 
a matter of* law upon the plaintiff. 

5. The evidence established contributory negligence as 
a matter of j fact upon the plaintiff. 

1 6. The verdict is contrary to law and the evidence. 

7. The Court erred in denying defendant's motion for a 
directed verdict. 

8. The Court erred in submitting the issues to the jury. 

9. The Court erred in granting plaintiff’s Instruction 
No. 1. 

l 10. The Court erred in denying defendant’s Instruction 
No. 3. 

! PAUL J. SEDGWICK, 

Attorney for Defendant, 
Barr Building. 


383 Motion for New Trial. 

X 

Comes now the defendant, Brooks Transportation Com¬ 
pany, by its attorney, and without "waiving any other Mo¬ 
tion filed or to be filed, moves the Court to set aside the 
verdict for plaintiff and against the defendant, and grant 
the defendant a new trial, and for grounds therefor states: 
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1. There was no substantial evidence to sustain the ver¬ 
dict. 

2. The Court erred in submitting the issues to the jury. 

3. The verdict is contrary to law. 

4. The verdict is contrary to the evidence. 

5. The verdict is contrary to the weight of the evidence. 

(J. Such evidence as there is in the record tends only to 
establish negligence of the defendant in violating only one 
(1) Maryland Highway and Traffic Law, without establish¬ 
ing that such violation was a proximate cause of the plain¬ 
tiff's injury. 

7. Such evidence as there is in the record establishes 
contributory negligence of the plaintiff proximately con¬ 
tributing to the injury complained of, both as a matter of 
fact, and as a matter of law. 

8. The Court erred in receiving in evidence plaintiff's 
testimony as to the fair market value of his tractor vehicle. 

9. The Court erred in receiving in evidence plaintiff’s 
testimony as to cargo damage, loss and value. 

10. The Court erred in receiving in evidence plaintiff’s 
testimony as to the fair and reasonable rental value of his 

trailer vehicle and the time period thereof. 

384 11. The Court erred in receiving in evidence, evi¬ 

dence of loss and damage not alleged in plaintiff’s 
Complaint. 

12. The Court erred in sustaining plaintiff’s objections, 
and in refusing to receive in evidence, evidence and testi¬ 
mony as to visibility and the distance in front of trucks and 
motor vehicles which headlights' beams would extend, show 
and disclose objects of substantial size upon the highway. 




13. The Court erred in receiving in evidence the testi¬ 
mony of witness Fox as to fair market value of tractors, the 
reasonable value of repairs to trailer of plaintiff, the fair 
and reasonable rental value of trailers, and other items of 
damage claimed by the plaintiff. 

14. The,Court erred in overruling defendant’s Motion 
to strike the testimony of J. B. McCutcheon and Maurice 
Fox as to items of loss and damage. 

15. The Court erred in sustaining plaintiff’s objection 
to, and excluding evidence of practice and custom on part 
of plaintiff in overworking the deceased driver, Henry 
Burgess, and for the period of ninety days prior to the date 
of the accident involved or for any period prior to a few 
days immediately before the date of the accident here in¬ 
volved. 

16. The Court erred in sustaining plaintiff’s Objection 
to, and excluding evidence of an accident occurring in the 
month of April . 1944, one month prior to the date of this 
Occident, said prior accident having been identical with the 
accident in question and in which the said Henry Burgess 
returning from a Florida run, at nighttime, and within 3 
.miles of Lake City, S. C., ran directly into the rear of a 
lighted motorcar standing or parked in the highway, which 
prior accident was allegedly due to overwork and fatigue, 
a part or Result of plaintiff’s practice and custom in over¬ 
working the said Henrv Burgess. 

} 

17. The Court erred in overruling defendant’s Motion 
for a Directed Verdict or in lieu thereof to Dismiss the 
cause made (1) at the end of the plaintiff’s evidence and (2) 
made at the end of the whole case. 

t 

18. The Court erred in granting plaintiff's Instruction 

# 1 . 
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19. The Court erred in denying defendant’s Instruction 

44. Q 

i 

2U. The Court erred in charging the jury, among other 
things, that in event of a plaintiff’s verdict, he was entitled 
to recover for cargo, dravage, loss of use and other items 
of damage. 

385 21. The verdict is excessive. 

22. The verdict is based upon sympathy, bias and 
prejudice. 

23. And for such other grounds as are apparent on the 
face of the record and the evidence herein, and as may be 
argued at the hearing hereof. 

PAUL J. SEDGWICK, 
Attorney for Defendant, 

■. Barr Building, 

Di. 9106. 

Copy of the foregoing Motions mailed to James R. Kirk- 
I land, Esquire, attorney for plaintiff, National Press Build¬ 
ing, Washington, D. C., postage prepaid, this March 31, 
i 1945. With Statements of Points and Authorities attached. 

\ PAUL J. SEDGWICK, 

Attorney for Defendant. 

391 Designation of Portions of Record to be 
Contained in Record on Appeal. 

Appellant designates the following portions of the rec- 
i ord to be contained in the record on appeal in the above- 
entitled action: 

1. Complaint. 

2. Answer to Complaint. 

3. Motion to Dismiss and to Strike Cause. 
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4. Answer to Motion to Dismiss and to Strike Cause. 

5. Order overruling Motion to Dismiss and to Strike 

Cause. 

6. Transcript of the Evidence. 

7. Motion of defendant for directed verdict. 

S. Order overruling defendant’s motion for directed 
verdict. 

9. Verdict of the jury. 

10. Defendant’s Motion for Judgment, X. 0. V. 

11. Order overruling defendant's Motion for Judgment, 

N. 0. V. 

12. Defendant's Motion for New Trial. 

13. Order overruling defendant’s Motion for New Trial. 

14. Judgment. 

15. Notice of appeal. 

16. This designation. 

17. Designation by appellee of additional matters to be 

included in the record. 

July 5th, 1945, copy served on .1. R. Kirkland, attorney, 
by leaving copy at his office. 

Julv 5,1945. 

i 

PAUL J. SEDGWICK, 
Attorney for Defendant. 


Stipulation. 

It hereby is expressly agreed and stipulated by and be¬ 
tween counsel for the respective parties that the appellant, 
as defendant below, offered in the case the following In¬ 
struction #3, which the Trial Court denied, and which 
should be and become a part of the record on appeal, viz, 
“The Court instructs the jury that, the mere fact 
that an operator of a motor vehicle goes to sleep while 
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driving such vehicle is a proper basis for the infer¬ 
ence of negligence on his part, if no circumstances to 
excuse or justify such conduct are proven, because it 
lies within the power of the driver either to keep 
awake, or cease from driving. If you believe, after a 
consideration of all of the evidence in this case, that 
the driver of the plaintiff McCutcheon’s truck failed 
to keep awake, and that his failure to keep awake either 
solely caused, or proximatelv contributed to the colli¬ 
sion testified to here, then your verdict would be for the 
defendant.” 


PAUL J. SEDGWICK, 
Attorney for Appellant, 


JAMES E. KIRKLAND, 
Attorney for Appellee. 
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In The 


l£nlte6 States Court of Appeals 
^District of Columbia 


April Term, 1945 


No. 9076 


Brooks Transportation Company, Inc., 
A Corporation, 

Appellant 


vs. 

J. B. McCutcheon, 
Appellee 


BRIEF FOR APPELLEE 


JURISDICTIONAL STATEMENT 

The United States District Court for the District of 
Columbia had original jurisdiction of this case under Title 
11, Section 306, of the Code of Laws for the District of Co¬ 
lumbia, and this Court has jurisdiction to review the judg¬ 
ment under Title 17, Section 101 of the said Code. 

STATEMENT OF THE CASE 

■ On May 24, 1944, at approximately 1:00 o’clock A. M., a 
northbound trailer-tractor of the Appellant, Brooks Trans* 
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portation Company, became disabled near North East, Md. 
on dual highway No. 40 in the hollow of a small hill on a 
dark, misty, rainy night (J. A. 11, 20, 27, 90, 91 )* after its 
motor had begun to cut-out on a 1,500 foot grade. It stopped 
opposite a parking area and the two-lane dual highway had 
a ten foot shoulder. The unit parked entirely within the 
slow (right hand) northbound lane. A tractor-trailer be¬ 
longing to the Appellee and operated north by the late 
Henry Burgess, collided with the rear thereof; the 
driver became pinioned and was burned to death and the 
resulting damage to the McCutcheon tractor-trailer was the 
subject matter of this suit. 

On the part of the Appellee the complaint charged and 
the evidence showed that the Appellant was negligent in 
failing to place Maryland statutory warning flares in the 
rear of its tractor-trailer after parking it on a highway, in 
violating ‘the motor vehicle laws of Maryland (89, 90) in 
that respect in failing to have its rear lights and reflectors 
in such a condition that they would constitute a reasonable 
warning to approaching traffic and in parking on the high¬ 
way under such conditions. The Appellant denied the negli¬ 
gence and contended the collision was caused solely by the 
decedent in driving at an excessive rate of speed; failing to 
keep a proper lookout; being inattentive in going to sleep 
while driving, and in violating certain of the motor vehicle 
laws of Maryland. 

On beh'alf of the Appellee, Clinton Gaskins testified that 
he left Washington, D. C. in his tractor-trailer followed by 
the late Henry Burgess in the McCutcheon unit; that Bur¬ 
gess drew abreast of him at Baltimore, Maryland and im¬ 
mediately behind him at the Susquehanna River toll bridge, 
approximately seven miles (11) from the scene of the acci¬ 
dent. Ho further testified that he could see the headlights 
of the McCutcheon unit going up and down hills when he 
was approximately half a mile ahead (11). He stated that 

1 J. A. refers to Joint Appendix and hereafter the pages only will be 
indicated. 
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when he came upon the disabled Brooks unit, he did not 
see signal flares or lights around the truck nor any lights 
! on the truck (11) and came pretty near running into the 
unit, almost turning over as he pulled around it (11). Louis 
Bose, called by the Appellant, testified he was driving a 
i tractor-trailer unit south on the opposite dual highway sep¬ 
arated by a fifty foot grass plot and that he saw the Mc- 
Cutcheon unit coming down the road, heard the noise of 
the collision and noticed that the McCutcheon unit had hit 
another truck (20); that the trailer lights of the McCutch¬ 
eon truck were lighted (21); and that he looked but did not 
see any lights on the Brooks unit nor flares around it (22. 
25). Charles Eagle also testified that he was driving south 
on the opposite dual highway and was attracted to the acci- 
i dent by a big flash of light, prior to wdiich he had not seen 
i lights nor warning devices around the stalled unit in the 
opposite northbound lane at the point of the collision (27, 
28, 37). 

i The Appellee, J. B. McCutcheon (70) and Morris Fox (85) 
i repeated the statement of Maryland State Roads Commis- 
i sioner Harry Simpson that on the day of the notification by 
I him of the accident that Mr. Simpson had stated in effect 
i that he thought he saw a flare in front of the truck and did 
not see flares in back of the truck except those that he put 
up himself as barricade flares. On the other hand, John W. 
Champion, driver of the Brooks unit, testified that he put 
flares in back of the truck and along the side (95) and Wil¬ 
fred Anderson, another Brooks driver (111) testified he 
put one flare in front of the disabled Brooks unit. Harry 
Simpson and Peter J. Gumick, another Brooks driver, stated 
! that the flares were in back of the disabled truck (116) and 
the latter stated that he saw the Appellee’s tractor-trailer 
swerve to the right as it came over the top of the hill and 
then straighten up and continue in a straight line to the 
point of the accident. Pictures introduced by the Appel¬ 
lant tended to support Appellee’s position that the flares 
had not been placed at the side of the disabled truck (100). 
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There was no testimony that Appellee’s truck was being 
driven at an excessive rate of speed other than the state¬ 
ment of the Appellant’s witness Harry Simpson who first 
stated that he couldn't estimate the speed of the approach¬ 
ing McCutcheon truck on the opposite dual road (127) 
but from the sound of the McCutcheon motors, he estimated 
the unit was doing 35 to 40 miles an hour which was within 
the Maryland State law and at five miles above the vic¬ 
tory speed limit of 35 miles. Appellee claimed damages 
for the loss of a cargo of 613 hampers of string beans which 
were damaged by chemicals after State Trooper Leander 
H. Thomas broke the seal of the trailer and opened the truck 
to aid the efforts of the fire-fighting companies (137). 

Appellee’s complaint was filed July 18,1944 and answered 
by the Appellant October 17, 1944. In the meantime, the 
Brooks Transportation Company, Inc. and its insurer, the 
Hartford Fire Insurance Company, filed suit in the Elkton 
Maryland ’State Court on October 13, 1944, which was re¬ 
moved to the Maryland Federal Court at Baltimore on De¬ 
cember 27, 1944, on the grounds of diversity of citizenship. 
The Maryland Federal case was heard, with a counterclaim 
from Appellee, before Justice W. Calvin Chesnut on Febru¬ 
ary 21, 1945 and resulted in a hung jury. The District of 
Columbia case was tried on March 21, 22 and 23, 1944 and 
resulted in a verdict for the Appellee in the amount of 
Eight Thousand Eight Hundred Seventy-three Dollars and 
Eighty-four Cents ($8,873.84). The Appellee filed a remit¬ 
titur of Seventy Dollars and Three Cents ($70.03), because 
the testimony of J. B. McCutcheon (66) and Morris Fox (82) 
showed the approximate value of the trailer to have been 
Thirty-five Hundred Dollars ($3,500.00) whereas the repairs 
were One Thousand Sixty-nine Dollars and Forty-nine Cents 
($1,069.49) plus Fifty-four Dollars and Fifty-four Cents 
($54.54) for repairing the fifth wheel, Forty-six Dollars 
($46.00) for repairing the refrigerator motor, and Two 
Thousand Four Hundred Dollars ($2,400.00) loss of use, or 
an excess of Seventy Dollars and Three Cents ($70.03), 
above the estimated value (67). 
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During the trial, motions for directed verdicts at the 
close of plaintiffs case and at the close of the whole case, 
together with motions for judgment non obstante veredicto 
and motions for new trial were overruled by the trial Court. 

SUMMARY OF ARGUMENT 

1. The United States District Courts for Maryland and 

the District of Columbia had jurisdiction of their respective 

cases. It was a race of diligence as to which case would be 

first finally adjudicated. The Baltimore trial was not res 

judicata and the local case proceeded to a final judgment. 

* 

2. There was no testimony showing that the Appellee’s 
driver was negligent in being either too fatigued or having 
fallen asleep and accordingly Defendant’s Instruction No. 3 
had no factual basis. 

3. Appellant’s negligence was the proximate cause of the 
accident. 

4. Appellee’s damage as to the value of the tractor, the 
loss of use of the trailer, loss of the cargo, loss of drayage 
and towing charges were covered by competent evidence. 
Plaintiff’s Instruction No. 1 correctly stated the law. 

5. The issues raised presented a jury question and jury’s 
finding should be final in the absence of a showing of sub¬ 
stantial error. 

6. Appellee did all that was reasonable within his power 
to reduce damages where long delays were occasioned by 
wartime conditions. 


ARGUMENT 
Part I. 

Appellant’s contention that the trial judge should have 
dismissed the District of Columbia proceedings because of 
the pending suit in the Federal Court at Baltimore is with- 
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out merit. The fact that the accident occurred in Maryland 
and that the witnesses for the Appellant resided therein con¬ 
ferred no special jurisdiction. On the other hand, the Appel¬ 
lant was doing business in the District of Columbia, was 
accessible to process and the witnesses for the Appellee were 
all from South Carolina and Virginia. The instant case 
Was filed ahead of the Maryland proceedings. It was simply 
a race of diligence and the failure of the Maryland Fed¬ 
eral jury to agree added nothing to the situation. The Ap¬ 
pellee interpreted Federal Rule of Civil Procedure Xo. 13A 
as being compulsory- and accordingly filed a counterclaim in 
the Marvlahd Federal Court. Rule 13A although designated 
“Compulsory Counterclaims” does not state a penalty. Al¬ 
though thd Appellant had the right under the rule to file 
a counterclaim and was invited by the Appellee in the in¬ 
stant case to do so (7), such could be waived. 


Part II. 

Appellant’s negligence was the proximate cause of the 
accident. The Appellee’s driver was not guilty of contribu¬ 
tory negligence as a matter of law 3 and the jury have found 
that he was not guilty of contributory negligence as a 
matter of fact. 

The only evidence of alleged excessive speed was the tes¬ 
timony of-State Roads Commissioner Harry Simpson, who 

3 Prudential Insurance Company of America vs. Saxe, U. S. Ct. App. 
D. C. January 1943, 134 F. (2) 16, page 33; 77 U. S. Ct. App. D. C. 144. 

Hancock Oil Company vs. Universal Oil Products Company, C. C. A. 9th, 
1940, 115 F. (2) 7. 

Audi Visi&n Inc. vs. RCA Manufacturing Company, 1943, C. C. A. 2d, 
136 F. (2) 6?1. 

Williams vs. Robinson, U. S. Dist. Ct. D. C., April 1940, 1 Fed. Rules 
Dec. 211. j 

Remarks of Dean Charles E. Clark before Dist. Col. Bar Association 
October 6, 1938, Proceedings of Institutes Washington and New York, 
1938, American Bar Association, page 58. 

3 Contributory negligence becomes a matter of law when only one rea¬ 
sonable inference may be drawn from undisputed facts: 

Gunning V. Cooley, 281 U. S. 90, 50 S. Ct. 231, 74 L. Ed. 720; 

Tobin v. Pennsylvania R. Co., 69 App. D. C. 262,100 F. 2d 435, certiorari 
denied 306 TJ. S. 640, 59 S. Ct. 488, 83 L. Ed. 1040; 

Boaze v. Windridge & Handy, 70 App. D. C. 24,102 F. 2d 628; 

McWilliams v. Shepard, 75 U. S. App. D. C. 334,127 F. 2d 18. 

« 
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testified he could not judge the speed because the McCutch- 
eon unit was approaching him on the opposite road, but from 
the sound of the motor and, over the objection of the Appel¬ 
lee, he estimated it was going from 35 to 40 miles an hour 
(127). 

The positive testimony was that the driver of the Mc- 
Cutcheon unit had a day and a night layover before starting 
this particular trip (75) and the trial court observed that 
he had 31 hours to drive the 525 miles and that with an aver¬ 
age of 35 miles an hour he would have driven 350 miles in 
10 hours (144, 145). As against Appellant’s argument that 
the driver of the McCutcheon unit had fallen asleep, their 
witness Peter J. Gumick (115) testified that as the McCutch¬ 
eon unit came over the top of the hill it swerved to the right 
from the fast lane into the slow lane, straightened up and 
continued on in a straight line, which indicates that the unit 
was being guided by human hands and was not running 
without attention. Accordingly, there was no factual basis 
for the granting of Appellant’s Instruction No. 3 and the 
trial court was careful, while denying the prayer, to point 
out that fact (143) and to instruct counsel for the Appellant 
that he nevertheless might argue all those matters to the 
jury. The Court made the issues clearer in its charge by 
pointing out that Appellant contended that the driver of the 
McCutcheon unit was negligent 

“• • * in several respects, namely: In driving at an 

excessive rate of speed; in failing to keep a proper 
lookout; in being inattentive and going to sleep while 
driving; and in violating certain of the motor vehicle 
laws of Maryland.” 

“But, he also says in the alternative, that if he w^as 
negligent that the plaintiff was guilty of contributory 
negligence in one or more of these respects and there¬ 
fore may not recover.” (150) 

On the other hand, the Appellee had contended that the 
Appellant wras negligent in failing to display warning flares 
around his tractor-trailer as required by the statutes of 
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Maryland and in violating the motor vehicle laws of Mary¬ 
land in that respect (S9) 4 ; in failing to have its rear lights 
and reflectors in such a condition that they would constitute 
a reasonable warning to approaching traffic (21) and in 
parking on the highway under such conditions. This clearly 
left the issue of proximate cause and contributory negli¬ 
gence as issues of fact to be determined by the jury and this 
course was pursued by both trial judges who had heard the 
evidence. It conforms to the practice in the State of Mary¬ 
land. (Mayor and City Council of Baltimore vs. Thompson, 
171 Md. 460,1S9 Atl. 822.) 

The authorities cited for the Appellant are not in point 
and are also to be distinguished in some cases by local statu¬ 
tory requirements. 5 

‘For a partial list of cases holding it negligent to leave parked in a 
public highway a motor vehicle without lights visible from the rear see the 
following: , 

Wall vs. Cotton, 22 Ala. App. 343, 115 So. 690. 

Page vs. Neilatid, 40 Ohio App. 141,178 N. E. 710. 

Jacobs vs. Moniz, 288 Mass. 102,192 N. E. 515. 

Walker vs. Kroger Grocery & Baking Company, 214 Wis. 519, 252 N. W. 
721; 92 A. L. R. 680 and annotation 691. 

Willis vs. San Bernardino Lumber & Box Co., 82 Cal. App. 751, 256 P. 
224. 

Sawdey vs. Producer's Milk Co., 107 Cal. App. 467, 290 P. 684. 

Hickcrson vs. Jossey, 131 Or. 612, 282 P. 768. 

Schcppmann vs. Swennes, 172 Minn. 493, 215 N. W. 861. 

Richard vs. Maine Central Railroad Co., 132 Me. 197,168 Atl. 811. 

Miller vs. Advance Transp. Co., 126 Fed. (2) 442, C. C. A. III. Cert, 
denied 63 S. Ct. 32, 317 U. S. 641, 87 L. Ed.. 516. 

Central Surety & Insurance Corp. vs. Murphy, C. C. A. Kans., 103 Fed. 
(2) 117. 

s Calhoun v. Grant, 129 S. W. (2d) 752, Texas 1939 (Plaintiff recovered 
where fire engine plowed into truck parked on left side of road under 
flash-light-direction of sheriff.) 

Feight vs. Rock, 155 So. 303 La. (Proximate cause of accident defend¬ 
ant’s driving 60-70 miles an hour into unlighted truck.) 

Hersberg vs. White, 66 Pac. (2d) 253 (Arizona Code makes defense of 
contributory negligence and assumption of risk question of fact at all 
times.) 

Bomemann vs. Lusha, 221 Wise. 359; 266 N. W. 789 (Issue of fact 
whether negligent parking of unlighted truck on clear night was offset by 
plaintiff's failure to observe presence.) 

Hogue vs. Akin Truck Line, 16 So. (2d) 366 (Louisiana statute requir¬ 
ing motorists’ careful driving made prima facie evidence of fault in 
accident.) 

Snyder vs. Murray, 223 Mo. App. 671; 17 S. W. (2d) 639 (Question of 
fact whether fast automobile skidding on ice into an unlighted parked 
truck visible 80 feet ahead was proximate cause of the accident) 

Russell vs. SzczawinsJci, 268 Mich. 112; 255 N. W. 731 (Plaintiff admit¬ 
ted seeing lantern under truck and two witnesses in chief testified that 
truck had proper warning flares.) 
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Part in. 

The trial court properly gave Plaintiff’s Instruction No. 1 
to the jury. It was a part of the Plaintiff’s case on the mat¬ 
ter of damages to show the loss of use, drayage, and towing 
since they were all direct damages flowing out of the acci¬ 
dent. The Appellant did not preliminarily call for a bill of 
particulars (142,143) and the complaint was sufficient. 

The testimony of J. B. McCutcheon indicated that it had 
taken six months to repair the trailer due largely to a short¬ 
age of labor and necessary materials, particularly rubber to 
fix the fifth wheel which was unavailable due to wartime 
conditions (46, 47, 56). He, however, made a claim for only 
two months’ loss of use. He further testified he did not 
rent a trailer because he did not have a tractor to pull it 
(61) and he did not rent a tractor because none were avail¬ 
able. On cross-examination he testified that a trailer was 
not available from the large dealers because they hauled 
freight and his was a refrigerator trailer (63). He stated 
that he afterwards got a new tractor in September from the 
International Harvester Company of Charlotte, North Caro¬ 
lina (64). 

The case of W. B. Moses <f Sons vs. Lockwood, 54 App. 
D. C. 115, is not applicable because in that case a dilapidated 
automobile had been improperly seized on an attachment. 
It appeared to have a value of One Thousand Five Hundred 
Dollars ($1,500.00) and a current value of Nine Hundred 
Dollars ($900.00). The plaintiff in that case had not re¬ 
leased the car under bond and it was not shown what would 
have been the fair rental value of a car equivalent to such 
a dilapidated one. In this case the trailer was of a standard 
type. The testimony of J. B. McCutcheon (45, 46) that he 
paid the repair bills and towing charges to responsible re¬ 
pairmen (Wright vs. Capital Transit Company, Munc. Ct. 
App. D. C. 131, December 1943, 35 Atl. (2d) 183), was suffi¬ 
cient prima facie evidence of the amount of damage and no 
challenge thereto was made by the Appellant. The rea- 
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sonableness in the present case was corroborated by the 
expert testimony of Morris Fox who had seen the tractor- 
trailer before and immediately after the accident and testi- 
tied that the repair bills were reasonable and had also been 
subjected to a customer’s discount (84). The rental value in 
computing the loss of use in South Carolina of a trailer 
was a custofnary fixed daily charge of Forty Dollars ($40.00) 
per day (61, 62, 88). 

The Appellee did everything in his power to reduce the 
loss of use and is seeking only one-third of the actual time 
his trailer was tied up. He also remitted the sum of Sev¬ 
enty Dollars and Three Cents ($70.03) of the judgment, 
which represented the difference between the total of his 
repairs to the trailer, fifth wheel, refrigerator, and loss of 
use over his opinion and that of Morris Fox that the trailer 
was worth approximately Three Thousand Five Hundred 
Dollars ($3,500.00). 


Part IV. 

There is substantial evidence to support the verdict. In 
the conflict of testimony, the issues presented questions of 
fact for tfye jury which have been resolved in favor of the 
Appellee. 

The case of Shappell vs. Apex Express, 1944,131 N. J. L. 
583, 37 Atl. (2) 849, is a perfect precedent for this case, even 
to the accident having occurred at approximately the same 
place in Maryland on a suit brought in a foreign jurisdiction. 
The same, questions were argued on appeal. In that case a 
tractor-trailer of the defendant en route to Baltimore on 
the southbound two-lane dual highway No. 40 near Elkton, 
Maryland coasted 1500 feet downgrade on a rainy, misty, 
foggy night with a dead motor and parked on the traveled 
highway. There was a conflict as to whether statutory flares 
had been’ placed around the truck. Plaintiff, driving an 
automobile at a rate of 30 miles an hour with a headlight 
beam of 250 feet and visibility of 20 to 30 feet, collided with 
the truck and testified he did not see warning lights. Cor- 
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roborating witnesses testified that there was a light placed 
near the white line on the roadbed but that it did not frame 
the trailer. The defendant’s driver testified he turned off 
his lights to save the battery and placed three pot flares of a 
non-statutory type around the truck. In affirming the ver¬ 
dict of the jury, the Court held as follows: 

“Under these circumstances it was clearly open to 
the jury to find that the defendant was guilty of action¬ 
able negligence, that his negligence was the proximate 
cause of the personal injury and property damages suf¬ 
fered by the respondent plaintiff by reason of one or 
more of the following circumstances: (a) that defendant 
coasted along for a distance of ‘five hundred yards’ 
experimenting with a ‘dead motor’ before he steered off 
the concrete portion of the highway; (b) that defendant 
turned off all of the lights on the trailer, and (c) whether 
defendant did, in the light of all the circumstances, place 
lights on the highway in a reasonably prudent manner. 
• ••••• 

‘ ‘ Thus, as to the quantum of proof, we think that this 
case falls into the ‘ordinary run of highway collision 
cases’ in which as pointed out by Mr. Justice Parker we 
have many times said that the ‘disposition of the ques¬ 
tion of primary and contributory negligence is as a rule 
pre-eminently for the jury’ Dickerson vs. Mutual Gro¬ 
cery Company, 100 N. J. L. 118,119,124 Atl. 785 (rainy, 
foggy night, headlights failed to penetrate the fog and 
defendant first saw the car when he was 7 feet away 
from it); Osborn vs. DeYoung, Err. & App. 99 N. J. L. 
204, 122 A. 809 (stormy, rainy, foggy, drizzling rain; 
rear end collision with plaintiff’s standing car which, 
as claimed had no tail light) Seibert vs. A. Goldstein Co. 
Err. & App. 99 N. J. L. 200, 122 Atl. 821 (violent snow 
storm, rear end collision plaintiff following truck re¬ 
covered against owner of stalled truck); McCartney vs. 
British-American Metals Co., 99 N. J. L. 375,124 A. 144 
(evidently, absence of tail light).” 

The State of Maryland, the lex loci, has rejected the minor¬ 
ity English “Drive within the radius of your lights Rule” as 
the Court pointed out in Robert vs. Wells, 1936, 170 Md. 



* 


12 

367, 184 Atl. 923, where a passenger car had a rear end col¬ 
lision with a parked, unlighted truck in Catonsville, which 
the driver contended had a rear light burning: 

“Wh;le this rule (English Rule) has been followed in 
some cases in America, notablv in that of Stone v. Mul- 
len, 25 1 Mass. 344,153 N. E. 565, American Courts have, 
for the most part, held that under many circumstances 
the determination as to whether the driver should have 
seen the obstruction is a jury question, for, as said by 
the court in Morehouse v. City of Everett, 141 Wash. 
399, 252 P. 157, 160, 58 A. L. R. 1482, in rejecting the 
English doctrine, ‘The rule contended for is, in our 
opinion, entirely too broad, and, if put in effect, would 
have very serious and unjust results. It loses sight of 
the fact that one driving at night has, at least, some 
right to assume that the road ahead of him is safe for 
travel, unless dangers therein are indicated by the 
presence of red lights; it does not take into considera¬ 
tion the fact that visibility is different in different at¬ 
mospheres, and that at one time an object may appear 
to be one hundred feet away, while at another time it 
will seem to be but half that distance.’ 

“In 2 Blashfield, Cyclopedia of Automobile Law and 
Practice (Perm. Ed.) Part 8, sec. 1203, it is stated: 

• ••••• 

‘A driver who collides with an unlighted vehicle is not 
contributorily negligent for failing to have on his 
brightest lights when the lights he was using were ordi¬ 
narily adequate under the circumstances. A motorist 
may assume that no vehicle will be left standing on the 
main highway at night without a warning light.’ 

• •«••• 

“The trend of Maryland decisions would seem to har¬ 
monize with the prevailing American doctrine, for in 
Frederick & Balto. Transportation Co. v. Mumford, 154 
Md. 8,139 A. 541, it was held that to leave a truck stand¬ 
ing on the side of a much used highway for half an 
hour on a dark and rainy night without a rear light 
justified a finding of negligence. Likewise in Miles v. 
Webb, 162 Md. 269, 272, 159 A. 782, this court held, in 



13 


an action for injuries received when plaintiff’s automo¬ 
bile collided with the rear end of defendant’s truck left 
standing after dark in a public highway with no light 
visible from the rear, that this made out a prima facie 
case of negligence. See, also, Caroline County v. Beu¬ 
lah, 153 Md. 221, 228,138 A. 25.” 

The absence of an automobile light required by the Mary¬ 
land Code was held sufficient on the question of negligence 
to take the case to the jury. Stewart Taxi Service Co. vs. 
Bov, 127 Md. 75, 95 Atl. 1057. In the case of Frederick & 
Balto. Transportation Company vs. Mumford, 1927,154 Md. 
8, 139 Atl. 541, the driver of the defendant’s truck, in order 
to sleep, parked the truck on the public highway in Catons- 
ville on a rainy, foggy night and sent his helper to check the 
fact that the rear light was on, which was also corroborated 
by another employee. The plaintiff testified there was no 
light on the truck and corroborating testimony indicated 
the truck had been in darkness one-half hour before the 
accident. In following the Maryland rule the Court held as 
follows: 

“The most favorable view of the evidence from the 
standpoint of the defense would not justify a ruling that 
contributory negligence either of the driver or the pas¬ 
senger had been conclusively proved. The issue could 
not properly be taken from the jury.” 

In Miles vs. Webb, 1932, 162 Md. 269, 159 Atl. 782, 
plaintiff recovered damages, occasioned by driving into a 
stalled, unlighted truck of the defendant on a dark night, 
the Court again holding that the question of negligence, pri¬ 
mary or contributory, was a jury question. In the case of 
Lasliley vs. Dawson, 1932, 162 Md. 549, 160 Atl. 738, the 
plaintiff passenger recovered for personal injuries occa¬ 
sioned by the defendant’s bus driver stalling the bus across 
a narrow highway with the inside lights turned off but the 
headlights and rear lights on, into which a passenger car 
crashed. The Appellate Court affirmed the verdict and held 
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that it was a question of fact for the jury to determine and 
stated: 


“All conflicts in the evidence will be resolved in favor 
of the Appellee and the truth of all evidence and such 
inferences therefrom as may naturally and legitimately 
be deduced therefrom which tend to support his right of 
recovery will be assumed. (Citing Maryland cases).” 


The cases cited by the Appellant are clearly distinguish¬ 
able. 6 / 


* ‘ 




CONCLUSION 


It is respectfully submitted that the judgment should be 
affirmed. 


JAMES R. KIRKLAND, 
National Press Building, 
Washington 4, D. C. 


EDWARD D. E. ROLLINS, 
Elkton, Maryland, 
Attorneys for Appellee. 


•Mahan v. State, 172 Md. 373 (Aged diminutive chauffeur of taxi driv¬ 
ing in daylight guilty of negligence in not seeing boy walking along dirt 
shoulder of road.) 

White v. State of Maryland, 106 Fed. (2) 392 (CCA 4th, 1939). (Fatal 
accident of defendant’s driver travelling on clear night at excessive rate 
of speed.) 

Peoples Drug Stores v. Windham, 178 Md. 172 (Defendant liable for 
driver’s negligence in driving 60 miles an hour in daylight through thick 
smoke.) 

Dashiell v. Moore, 177 Md. 657 (Defendant liable for injuring pedes¬ 
trian while inattentively driving during daylight at 45 miles per hour 
adjusting a radio.) 

Montgomery Bus Lines, Inc. vs. Diehl, 158 Md. 233 (Daylight accident, 
rear end collision.) 

I Wingert v. Cohill, 136 Md. 399, 404 (Daylight collision at excessive 
speed.) 

Edwards v. State, use of Grey, 166 Md. 217 (Jury question for negligent 
fast driving and issue of contributory negligence.) 






